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PEEFACE. 



npHIS Essay does not in any way claim to be a 
-*- Treatise on the subject. Lack of leisure has 
compelled me to omit many important topics and 
to deal all too briefly with others. My debt to 
previous writers — to Bensa, Huvelin, Schaube, 
Pollock and Maitland, and above all to Goldschmidt 
— is evident on every page ; as far as time and 
opportunities allowed I have gone to the original 
authorities. While the Essay was in the Press, 
I learnt that there were numerous fair rolls 
preserved in the Record OflSce and upon these 
I am at work. To Sir F. Pollock for kind 
suggestions I' wish to express my thanks. 
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P. 34, footnote. Read Bruschettini 
P. 84, line 8. Omit for 



CHAPTER I. 



GENERAL OHAEACTERISTICS. 



BE Law Merchaut has been aptly called "the 
private international law of the Middle Agea." It 
was regarded sib a kind of jiie gentium known to all 
the merchants throughout Christendom and the later 
writers who treated the subject laid stress upon 
its international character*. "The Law Merchant," 
wrote Sir John Davies in the 17th century, "as it is 
part of the law of nature and nations is one and the 
same in all the countries in the world ; there is not 
one law in Eugland, another in France, another in 
Germany, but the same rules of reason and the like 
proceedings are observed in every nation." This 
statement ia too sweeping. Strictly construed it was 
not correct for the law as it existed in the 17th 

' Ma1;ne9, Lea: Mercattiria, 3. "The said cnstomar; Inw of 
mercbanta hatb a peculiar prerogative above all other cnBtoms, 
for that the same is Qbeerved. in all places." 

Daviea, The Question conefming Impositiom, 10. "That 
commonwealth of merehanta Bath always had a peculiar and 
proper law to rule aad govern it ; this law ia called the Law 
UerchanC whereof the taw of all natioDS do take special know- 
ledge." 
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century, and it was still leas correct for the Law 
Merchant in the earlier stages of its evolution. 
There was during the early middle ages no strictly 
uniform system of mercantile law administered 
throughout the whole of Western Europe either 
in town or seaport or fair. The Great Fairs of 
Champagne had their own style, usage and customs 
which were at times altered in important points by 
royal ordinance. The Merchants of Antwerp refused' 
to submit to the law of London, and in the numerous 
" lettres de foires " that have recently been discovered 
at Ypres' the ahen creditor has always to promise 
not to recover his debt by any other law than the 
law of Ypres. In Italy the special codes of commerce 
that almost every great city possessed, show greater 
or smaller discrepancies in almost every section, and 
as a natural result, in several cities^, the commercial 

>■ Maniaaenta Gildkallae, yol, n. prtrt i. 63. ''Et cil de 
Anweis oe passeroDl le pount io Louodres, ei il ne voilleDi eatre 
deaiueiieK par la lej de Loundres." 

^ DeB Mftrez, La Lfttre de /aire H Yprei. p. 97 and 
dooiimeut 27. "Et li avant di Jebaiifl de Flaringhea, borgois de 
St Quentin, n, eneoient et promia par foit lie il ceste dette ne 
reqaiirra a aale lol fors a la loi de la ville d'Ypre." 

' Statutes of Como, JKoiiunmnfu IlialoHae Patriae, Tol. XTi. 
ool. 38, cap. iixi. i.e. 1281. " Qnod ipai conaulea poseint eog- 
DOBoeie de omnlbUB quaeationibas Degociatorum forenaiiim et de 
negDciacioiiibuB...quamoucqiie qiiaQtital4!iii aacendant et hoc tain 
In cognoBcendo quam m diffinieodo et eiecucioni mandandall 
eiudem mercatoribua talem faciant et facere poesiut laoionem et 
HOD aliter, qualitei fieret ntercatoribua Cumajiisym t«rra illiaa 
mercatods tunc querentis sub eisdem coDBalibaa." 

i.D. 1352. Spalati St. Nova, cap. iivii. p. 246 (In Sfonu- 
jaenta Hittorieo-JuTiilica Slavoriim MeridionaliHm). '• Ordinatum 
eat qnod amodo illnd jua et jastiaia quod et que Set eivibus... 
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judges were ordered to give aliens no better law than 
their own citizens would have in the alien state. 

Sometimes the variations in the Law were of far- 
reaching importance, and perhaps no better example 
can he given than the rules regulating the effect of 
Earnest money. Here, if anywhere, a definite and 
universal inle might be expected, for otherwise no 
merchant could he sure of his bargain. In the 13bh 
century, however, the effect of the Earnest had not 
been finally settled. As a general rule it may be 
said that the payment of a God's penny was effectual 
to bind a mercantile bargain, and Fleta expressly 
declares that such was the law amongst merchants. 
Edward I., for instance, gave the Earnest a binding 
force, as a favour to the foreign merchants. " Every 
contract," ran a clause in the Carta Mercatoria, 
" between the said merchants and any persons 
wheuceaoever they may conae, touching any kind of 
merchandise, shall be firm and stable, so that neither 
of the said merchants shall he able to retract or 
resile from the said contract when once the God's 
penny shall have been given and received'." At 
Avignon' the same rule prevailed; but there were 
exceptions. The Preston custumaP allowed the 

Spalati in quacnnquB curia et foco cujascllnque olvitatiB.,.Ulad 
simile jde et juBticia per aimilem modum ct formam fiat in ouria 
et toio civitatis illis bomiDibas." 

1129. St. Merc Brixiae, oap. 43. " Etiam passant [oonBales 
metcatorum] forensibua tale jus redilere i^uale et ijuem ad modum 
in eoium terria niddiCur noBtratibus." 

' Maitland, Select Fleas in ilanoriai Goitrts, 133. 

^ Cuatumal of Preston, Article 12. Bateson, Eng. Hist. 
Reviea (1900), p. 497. "Item si BurgenaiH aJiijuid forum ' ' 
1—2 
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seller to break the contract by repaying double the 
Earnest, and the buyer by forfeiting five shillings. 
In Italy most of the commercial statutes* declare 
that if once an Earnest is accepted the contract is 
binding, but Varese^ again offers an exception to the 
general rule, while in Sicily' it was the custom among 
merchants to consider the Earnest merely as a 

aliquem mercem emerit et hemas dederit et ille qui Tendiderit de 
foro suo penitebit duplicabit hemas ementis. Si autem emens 
forum suum palpabit yel habebit forum vel quioque solidos de 
vendente." 

^ Circa 1200. St. Antiqua Mercatorum Placentiae, cap. 65, 
p. 20. **Et si quis de uusii ( = mercantiae) jurisdictione mer- 
catum fecerit...et...denarium dei dederit Tel dari fecerit, illud 
mercatum inter partes ratum haberi faciam.'' 

1214, confirmed in 1265. St. Legis civitatis et insulae Curzulae 
(in M.H.S.M.)^ cap. xxxv. p. 15. *' Si quis mercatur emendo 
aliquid ab aliquo dederit unum denarinm parvum pro arris, 
mercator sit firmum et venditor teneatur dare et emptor recipere 
merces: ab uno denario supra si aliquis dederit arras, pro quo 
remanebit mercatum, ille teneatur solvere alteri parti arras in 
duplum." Cf. p. 36, cap. 38. 

1302. Florence. St. Calimalae, Lb. iii. cap. i. " Quo denario 
dato mercatum stabile sit et firmum." 

1312. Spalati vetus statutum, Lb. iii. cap. 96, p. 109 (in 
M.H, S,M.), ' * Si. . .arre date fuerint. . .dictum mercatum sit firmum 
et ratum... quia nihil tam contingit fidei humane congruum quam 
ea que juste per pactum inter aliquos intervenerunt observari." 

14th century. St. Scardonae (in M.H.S.M.)^ cap. x. p. 122. 
'* Si aliquas arras dederit, illud mercatum nee emptor nee venditor 
valeat relinquere." 

2 1347. Lattes, Diritto Commereiale^ p. 132, note 14. 
"Quando le merci fossero state spalmate o benedicte, chi mancava 
al contratto dovesse risarcire ogni danno, invece se si fosse 
soltanto data la caparra, chi V aveva dato dovesse perderla, chi 1* 
aveva ricevuta, restituire il doppio." Quoted from St. de Varisio. 

* Brunneck, Siciliens Mittelalterliche Stadtrechte, p. 186, 

-^ote 1. 
est 
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peualty for breach of contract until a law of 
Frederick 11, forbade the custom. There are signs 
of the same UDcertainty in Germany. AtHiltlesheim', 
in the middle of the 13th century, the Earnest did 
not make the contract binding, while accui-ding to 
the custumal of 1300 it did. 

Maritime Law again, which showed great uni- 
formity in later times, was far from uniform during 
the Middle Ages. Numerous local laws and customs 
existed which were gradually supplanted in the 
North by the Laws of Oieron and Wisby, and iu the 
South by the Laws of Barcelona. It was a slow 
process, however, for as late as the 17th century the 
code of Amalfi' was recognised in Southern Italy, 
while legislation in England, Holland and Fi-auce 
soon began to create fresh divergences. 

But it is perhaps in the fairs, where special 
courts existed for admioiatering the Law Mercliaut, 
that strict uniformity might most naturally be 
expected; for here the international element was 
unusually strong. Foreigners ai'e judged in the Fair 
Court of St Ives*; Spanish, Italian, French and 

1 ISlg. Stadtrecht of Hitdesbeim, cap. 23. (In Hildesheim 
Urkundenliucit, vol. i. no. 209.) "Si quis aliquid emerit at ali- 
qnam Bumraam super eo dederit ijaod dicitur • orioee,' si idem vult 
retraotet ipso amittet Bummam qaara dederit; si vera vanditor 
retraotare voluerit, ipae aunnDum iiQam accepit restituet et paataa 
duplo reetitaet ipsam aummaro que dicitut ' oriage.' " 

Girca 1300. Stadtteeht, cap. 152, no. 648, p. 394. "Koft 
me eaae kop und gift me dar enue goddeBpeuniug up, de kop 
, acal stede sin." 

' T. Waenet, Secrecht. p. 37, note 7. 

' T. oases in couct of SC Ives. Maitland, Select Pleas, pp. 1S3, 
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German mercbants are among the contracting parties 
in the bonds of the Fair of Ypres^ while to the great 
Faii-a of Champagne merchants streamed from every 
part of Europe. But even in fairs there is evidence 
to show that the Law ia not everywhere identical. 
When Edward I. declared in the Carta Mercatoiia 
that all plaints of foreigners should be decided 
according to the Law Merchant, he added that if any 
dispute should arise as to their contracts with any 
persons, proof and inquiry should be made according 
to the usages and customs of the fairs and market 
towns where the contract had been made'. Evi- 
dently the usages and customs of fairs differed. 
Equally significant is the statute of Westminster of 
1275. " It is ordained," ran one of its clauses, " that 
in any city, borough town, fair or market) a foreign 
person who is of this realm shall not be distrained 
for any debt for which he is not debtor or pledge." 
This changed the law as observed in English towns 
and fairs, and created a difference between the usage 
in England and in other countries. In Northern 
Italy a long series' of treaties — many of later date 

' DeB Marez, La Lettre de foire h Ypres, Bee doauments, 
no8. 68, 73, 74, 77, 81,81. 

' Monumenta Gildhallae, u. i. p. 20fi. "Et si forean anper 
ooDttactu hujnsmodi Doiiteiitio orintur, fiaC inde probntia vel 
inqaisitio secundum uana et conanetudineB feriarum et villarum 
meroatorlsrum abi diotum contractum fieri contigerit et ioiri." 

* See the many treaties printed in I trattali commerciali della 
Eepubblica Fioreiitina by Arias. The treaty of 1279 inaluded all 
Tenice, Genoa, and all the cities of Taacany, Lombardy and 
Bomagna. Fairs ace not specially mentioned, bnt the terms of 
the treaty are so general as to include tbem. This treaty 
provided that "nuUua diotatum oivitatum poseit Tel debeat pro 
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than Edward's legisiation — was slowly and fitfully 
securing for the Italians this same protection against 
distraint for the debts of a fellow-citizen. The law, 
however, for long remained unchanged and in the 
case of absence or repudiation of a treaty, the 
Italian had no protection. 

In England it seems that at one time the pro- 
cedure adopted in fairs and towns against absent 
defendants varied so much that a 14th century 
treatise on the '' Lex Mercatoria^ " declared that no 
one could know or ascertain the procedure of the 
Law Merchant on this point. Uniformity in this 
particular was, however, established in the end, and 
probably with the aid of the royal authority'. 

Still, in spite of minor diS'erences, the inter- 
national character of the Law Merchant as 
administered in the fair courts cannot be denied. 
" The customs of different places may have varied 
slightly, but the law in its broad lines was necessarily 
of that intern atic J nal character which has always 
been its chief characteristic." Nor is this true only 
of the law administered in fairs. The same general 



alio detineri lel capi vel etiam iaqniatari in perBocn vel lebus, 
Bed Dul datum fuerit illi Bolmn leqniratar vel illi qni de jure 
teneretiir," Ariits, p. 402. 

' Biokley, The Little Red Book of Bri/tol, p. 62. "Et ita 
diversimode id diversLa pEirCibiis quod nollus □mniao procesaum 
legis morcatorie in ea parte aoire nee cognosoere poterit." 

" BioUej, The Little Red Book of Briilol, p. 63. The new 
nnifortn cegnlBtioiiB which are evidentl}' intended to apply to the 
whole Mngdom are introduced by " propter hoc ordinitani tat." 
Uniformity was secnred not by ouatom, bnt by regnlation from 
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agreement upon the main rules and principles, with 
the same divergences upon less important points, 
characterize all the commercial codes and customs of 
Europe. The Law Merchant, in fact, was vague and 
indefinite ; in many of its courts the law was 
regarded as a purely customary law to be declared, 
in case of douht, by the merchants of the courta 
themselves, and even where its rules had been codified 
there were in reserve unwritten rules founded on 
custom which the commercial judges were oi-dered to 
observe'. But in spite of its vagueness the Law 

' i.11. 12B1. St. of Como in Mimumenta Historian Patriae. 
16. "Eadem [ploclta] deGnlara...aecanduia 
n ad officimn raercatoFnin, et deScientibua ipais 
1 alia etatatu consnlam Comaciun jiisticiae et 
a, dG&oientibuB ipsjs secandum usus et boQoa 



vol. ivi. eolnm 
atatuta peitineu 
slatutis secuDili: 



mares civitatlB ejuBdem appraliataa, et his deScientibus aecundam 



130S. PiBB. Bre 
vol. III. p. 12.) "El 
qaantitate soliiiorom x 



> deuorioium fuerit facta ipsa 



06. Eodem, a. 6, p. 10. "( 
. o&aaa hujiia, Beaundviia bonviin 



1305. Eodevi, o. SI, p. 69. " Et juro qaod obsBrvabo et 
tBDebo omnes et singulas bonas consuetudiuoa et bouos ubdb 
quae et qui fieri onnsueveruct in supra-'^cripta onria in teriuiuajida 
litea et caosas." 

laso. St. Bologna of 1250, Lb. iv. cap. 19 a. " Quod jua 
fori et mercati reddatur Beuundum consaetudiuem fori sive 

12ST. Commercial Treat; between Florence and Sieii (Arias, 
op. cit. 373). " Teneantur arbitri... omnes lites,..diffinire...Bocim- 
dam jura et bonam ueam mercantiae ntriuEiqne tetrae. " 

1400. St. Merc. Maatuae, c. 2. "Omnes lamentattouGS et 
querimouiaa milii factaa a meis neyociatonbua diffiuiam secundum 
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Merchant existed. In every eemniercial country io 
Europe there were rules and legal doctrines for 
merchants and mercantile transactions that were 
regarded alike by merchants and by jurists as distinct | 
from the common law of the laud. 

These riiies and doctrines, which were distinct, it 
must be repeated, from the common law, were the 
Law Merchant. Each country, it may almost be 
said each town, had its own variety of Law Merchant, 
yet all were but varieties of the same species. 
Everywhere the leai5ing principles and the most 
important rules were the same, or tended to become 
the same. It is the growth and development of 
these common rules and underlying principles that 
constitute the history of the Law Merchant. No 
doubt, in each country the Law Merchant to a certain 

Tationcm et bouatu coDenetndineni Degoaiaoioiiis et aecnndom 
Btatutaiii mercaiiaiidiae." 

IIGI. Frologae to CoTutitutum umiu of Fisa (Booami, vol. il. 
and Fertile, i. p. 396, note 3.^). " Pisana ilaqae oivilae propter 
oonTersationem diverEariuu gentium per diversaa mlindi partsa, 
BDaa noneaeliidiDeB noD Bcriptae habere meroit, saper qaaa 
annaatim jadic<>B posuit, quos previsorei^ appellavit, nt ex equitate 
pro salute juatitiae, el houore et BalvameDto civitatis, tain civibua 
quant udvenia ei peregrinis et omnibaa universal] ter ia coa- 
auetudinibus pi:BeTiilerent....Unde Pisaui,..coiiBaetudiDes bubs 
quas propter oonversationem quam oum diiersia gentibiis haba- 
erant, et hue usqua io memo ri am retiouafuot, in aerlptia 
Btatuoraut redigondas. pro coguitione omnium ea scire volen- 

It is to be UDtcd that of the five " previsorea " only one was to 
be B juriaperituB, and that a copj of the "cuui^titiitum ubus" was 
alvajB to be io the " cnri& maris " for any ooe balongiog to the 
Sea Gild (aliquis de ordioa maris) to consult. See Scliai 
Daa Comulat de» Metni m Pisa, pp. 127 and 129. 
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extent traced out its own curve of progresa. Tho.l 
Eoglisli Law Merchant has its history, no lesa than S 
the Italian, But neither alone ia the histoiy of the I 
Law Merchant. This essay has for its object to 1 
trace the development of the common eaaential 
elements that are found in the early Law Merchant 
of every country. The scope of the subject is nob 
narrow and I can only attempt briefly to touch upon 
what seem the most important points. 

The Law Merchant, then, was a body of rules and 
principles relating to merchants and mercantile 
transactions, distinct from the ordinary law of the j 
land. Possessed of a certain uniformity in 
essential features, it yet differed on minor points ' 
from place to place. The question at once arises, in 
what did this uniformity of character consist ? To 
this question only a close investigation can give 
a complete answer, hut the essential features of the 
Law Merchant and the broad general principles that 
permanently influenced its development, are clearly 
marked and can be stated at the outset. 

In the first place, the Law Merchant was in the 
main customary law. " The grandeur and signifi- 
cance of the medieval merchaut," says Goldschmidt, 
"is that he creates his own laws out of his own 
needs and his own views." Early in the llth 
century, the German merchants were already as- 
serting the force of their own customs against the 
common law. " Merchants assert," said Notker^, 



' Kentgen, Vrhinden, no. 7i, p. 
Btritent, taa der chouf Bule neeen state, 
nuidet, er si rebt aide noieht, wanda iz 



W. " Also ohonflinte 
der ze jarmercBte getan 
ro gewDneheite ist." 



GENERAL CHARACTERISTICS 



11 



"that sales made in fairs, whether made with proper 
legal forma or not, should be binding, since it is tbelr 
CTiatom." A few years later the merchanta of Tiel' 
are described as deciding cases not according to the 
law, but as they wished. In Italy the commercial 
judges based their decisions upon custom aud upon 
mercantile statutes' framed for the most part by the 
Merchant Gild, though confirmed by the State. The 
Bristol Treatise' on the Lex Mercatoria shows clearly 
that in England the force of custom was recognised. 
Everywhere, in commercial transactions, custom held 
sway, and even where the State legislated it had 
often merely to confirm or slightly modify the rules 
that had long before been established by custom, 

Tlie earliest English statute on Insurance, of the 
year 1601, declares that it "hathe been tyme out of 
mynde an usage among merchants," while similarly 

' Keutgsn, ^.d. 1018, Urkandtn, no. 75. " Jndicia non ieeau- 
data legem aed aecnndmn yoluntatem deeerneateB." Cf. Freiburg 
Stttdtreoht of 1120 (Keiitgen, no. 133, o. 5, p. 118). " Dia- 
oeptatio.. pro conBiiBtudfnario et legitimo jure omnium merea- 
toruin, proecipue autem Coloniensiam exominabitur judioio." 

' T. quotations, pp. B, 9. 

' In Little Mid Book of Bristol, vol, i. o. 4, p. 60. " Sed 
apponitar adhao le affidavit prapter antiquam conBuetudineoi." 

c. 21, p. 83. "Ut ipsi... fieri facerent quod dti jare et aecuadnm 
legem et consuetudinem meroatariam faerit faoiendum." 

For maritime law cf. Black Book of AdiairaUy, p. 3. The 
Admiral is to appoint an deputies " Some of the moat lojal, niee 
and diBoreeta persouH in the law maritime and ancient ouatoma ol 
tbe sea." 

Black Booh 
Inquiiition of QueensboToagh 
plain proces Bel 



Walty, vol. 



168. Additions t 



couatume de la n 
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on the Continent the early statutes dealing with 
insurance only legislated upon minor points, leaving 
the main points to be decided by custom'. " In all 
great mattera relating to commerce the legislators 
have copied, not dictated." 

This customary nature of the Law Merchant was 
by far the most decisive factor in its development : 
it made the iaw eminently a practical law adapted 
to the requirements of commerce; and as trade 
expanded and new forms of commercial activity arose 
— negotiable paper, insurance, etc. — custom every- 
where fashioned and framed the broad general 
principles of the new law. Custom is alike the 
ruhng principle and the origiuatiog force of the Law 
Merchant. 

The summary nature of its jurisdiction is a 
second feature that always characterised the Lex 
Mercatoria. Its justice was prompt, its procedure 
summary, and often the time within which disputes 
must be finally settled was narrowly limited'. To 

' GoldBohmidt, Handhuch du Handelsreeht, pp. 374—^, 
378—9. 

' 12tli cent. Itoneu. ^UabliaemenU.c.ZG. "Si quis leq^uia: 
erit curiam Huam de debitiB, oatiaeditiir ei, el facial reotum clamias 
iD duabju octonia," 

The cnaloms of Kouen were received in maay French cities. 
See Gory'a edition. 

1302. Florence. St. Calimalae, Lb. ii. o. 2. "Et teneantar 
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prevent lengthy proceflees it is not isre to find 

appeals forbidden'. Speedy justice, in &ct, was 
necessary for merchants, and while the C&oon Law' 
and the usage of the Papal Chancery may have 
farthered the development of this summary procedure 
in the Law Merchant, there can be do doubt that it 
was mainly due to the necessity experienced by the 
merchants themselves' of a speedy settlement of 
their disputes. This characteristic feature of the 
Iaw Merchaut seems especially to have struck the 
14th centurj author of the Bristol Treatise. " The 
Les Mercati," he remarks, "differs from the common 

1400. St. Merc. Maotooe, e. 3. " Omnes lamentationeB et 
qaeruao!iias...occaBioDe mereadandiae diffiniam et detenninabo 
infra unum mtntm." 

1286. St. ol Como. Cases " inter mercatores occaEione mcr- 
catioQsm" lo be decided, "infra xv dies utiles," between otiier 
penons ''infra daoe neaGeit." 

1 1286. Bre«Pr.ani-joiKmuniJi.I,b.i.c.Gl(BonBini,l.p.l55l. 
■'Omnea sententiae quae femntur a consolibns ordinis marie de 
DBOlo et muFinatico et de avere gaasto, a libris oentnm infra 
Taleant.,.a qnibos BenleDtiia con poBsit appellari." 

See oameroua refereneea in Lattea, Diritto Commereiale, p. 379, 
note 59. 

' 1306. Tbe Decretal "Clementina Saepe " of Clement VI. 
dealt with tbe Hommar; procedure, and tfaere is a striking analogy 
in snbstiuice and farm between tbe laagoage of the Italian 
Statates and the Decretal. See Lattee. Sludii di dirilto statuario, 
E. 51. 

= QoldEcliniidt quotes {p. 174) from St. Mecc. of Velon» 
(p. 114). 

1406. " More mercationiE eipedite at breviter prouedatur, quia 
bene scitis quod mercatorum conditio loDgitudines non lequimt." , 
Of. I 
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law of the realm in three ways ; in the first plat 
' quod celeriua deliberat se ipsam. ' ' The plees,' ssays 1 
the Domesday Book of Ipswich =, ' betwixe atraungel 
folk that men clepeth pypoudrous shouldene ben.^ 
pleted from day to day if the pleyntiff or the de- 
fendauut preye of suche aiourning. The plees in 
time of fair betwixe straunge and passant shouldene 
beene pleted from hour to hour as well in the fore- 
noon as afternoon and the plees yoven to the 

law maryne, that is to wit for straunge maryners 
passant and for hem that abyden not but her tyde, 
should be pleted from tide to tide.' " The desire for | 
despatch expressed itself in many ways but every- j 
where the principle is evident. In Italy' almost alll 
the commercial statutes of the various cities instructed ■ 



X Hittoriat I 



libelti e 



1 Lex Mercaioria, c, 2. 
' Slack Book u/ Admiralty, vol. n. pp. 22, i 
> St. of Breaoia (1313), Lb. iii. o. .19 (Mo 
Patriae, yq!. svi. column 1737). Tlie " coua 

et rebuB mobilibna pertinentibue ai, 1 
1 proceed " aummarie sine porreo' 

line Btiepitu judltioinm, ita i^uod M 
...valeat et teneat ac si rigor jnria eanel Bolemniter et f 
iDtegtB obsei-vatuH. " 

i.E. 1403 — 7. Leffei Gemieniet (edited bj Poggi in M.H.P., 
column 537). 

1403^7. " Causae i^uae inter mercatoies JauuenseB orientar.l 
causa, mercandi... magistral us leQeatuc.diffinire aummarie et de* 
plaao sine fltrcpitu et figura judicii." 

1302. Florence. St. Calimalae, Lb. ii. o. 2. "Sine eontaationa 
litis et quftlihet juris solemnitate strepitaiiua jndioii," (Also in 
Italian version of 1332.) 

referenocB in Lattea, DiHUo CommeTciale, p. 267, 
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the judges to use a summary procedure. At Pisa' 
it was in maritime law at first coafined to a limited 
number of cases, bal ia the later statutes of the 
city the procedure gradually gained ground. At 
Marseilles', where the existence of commercial judges 
dates from the 13th century, it was their duty to 
decide cases and disputes between merchants 
" summarily, without regard to the subtleties of the 
law. " The German Hanse, the English and French 
Admiralty all admiuistered summary justice'. For 
the passing stranger or the foreign merchant en 
route, a specially prompt justice was generally the 



^ 



ualium idem 



1359. "De mercedibaa bommuii] et vt 
otieervaaz." 

12S1, "Patestiis...ileliCibiiB... contra magiHtroBlignaminumet 
L alios opificee pro eorum artificio, debeat 
!t eaa Goire infra S diea." 

1286. " Si inter creditorea de bonis obligatis aat j'poteca 
bonorum quaestio faerit, summDtim ie piano, etc," 

V. Pertile. vol. ti. ii. p. US, note 10. Scbaube {Dug Consuljit 
del Meeret in Pirn) deala fully with thla development of summary 
procedure in Pisa, pp. 1S5 — 6. 

' See Morel, Lea Juridietioni Commercialei an Sluyen Age, 
pp. 136—7. 

" Black Book of Admiralty, p. 4011. It wub the duty of the 
deputy of the Engliflh High Admiral "to mnka Buminnry and hnsly 
process from tide to tide according to the ancient law marine and 
ancient customs of the sea without obeerTing the solemnity of the 
law." For French admiralty see ordonnance of 1373 (in Black 
Book of Admiralty, p. 480), "Sera tenue la juridiction du diC 
admiral. ..de jour en jour et d'beare en autre." 
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rule' ; it was felt that the usual procedure, prompt 
it was, did not meet their case. 

Thirdly, the Law Merchant was characterized by 
the spirit of equity. In the 18th century an English 
judge" spoke of the Lex Mercatoria as "a system of 
equity founded on rules of equity and governed in 
all its parts by plain justice and good faith. " " In 
the plaints (causis) of merchants, " declare the Gild 
Statutes of Bergamo for 1457, "equity is especially 
to be considered and the cases are to be decided ' ex 
aequo et bono ' ; it is not meet to dispute on the 
subtleties of the Law. " At Aquila' the consuls (1396) 
were to inquire into " the pure and simple truth, as 
the usage aud equity of merchants demanded, and 

' Grirom, Itecktialtertli&meT, i. 556. "Kerne Bin fremder man 
nnd begehrte ein notgericht, dem boU man nnvBizogenlicbe 
gahorsam sein." 

0. 1200. St. Aatiqua Mete. Placentiae, c. 633. "Conaulea 
mercadiLiidle debeant facere cuilibet foresteiio conqaerenti de 
aliqlio ciiitatia et districtna Buminariani et breviaainiam rationem." 

1214. St. CuKuIae (in M.H.S.M., p. 3a), cap. 35. "Si 
Tiii.toren...foTe[lsea contra hominen insalae placitace folnerinl de 
Bliqna ratione eodem die oontracta, homo iosnlae teneatui' sibi 
Btafim Bine aligao termino respondero ; et ai illc [ort'nBiB 
traberet bic moram, respondeat sibi u^ue ed daoa dies eC sicnt 
bomo insula* tenetur forensibna respondere." (Confirmed 1265, 
p. 15, 0. 32.) 

1312. St. vetuB Spalati (in M.U.S.M.), o. 5, p. 9. " Quaes- 
tioneB forensium mercatoraia poaaint etiam qnocnnque tempore 
agitari tarn in dictia feativitatibaa et diebaa feiiatia qnam et nou 
feriatia at posaint aine mora el dilatione aUq.ua expediri." 

Cf. Domeaday of Ipawioh, and Silberachmidt, Dit EnUtehvng 
del deutsclien IIan3eligei-ichl», p. 31. 

' Bnllac, J., in Master v. Miller (4 T.B., 320). 

' 1395. Mnrntori. Antiq. Ital., vi. 788, quoted by Fertile, \a. 
p. 114, note 9. 



I 

by I 



GENERAL CHARACTERISTICS 17 

as it was wont to be doiie in mcrcaDtile actions and 
affaire," and theconaulsof Bologna (1279) gave judg- 
ment "secundum quod aequum crediderintV In 
Venice by a decree of the Council (1287) the consuls of 
the merchants were to swear to decide disputes accord- 
ing to custom, and if custom failed them, " secundum 
bonam conacientiarei'." At Marseilles' the same 
Bpirit prevailed and the judges were to decide 
suits between merchants "sans s'atteindre aux 
subtilites des ioia et des ordon nances"." England, 
however, lagged behind, It was mainly an agri- 
cultural, not a commercial country, and its commercial 
jurisprudence developed slowly. The records of the 
Fair Court of St Ives* show that formalism and 
technicalities still held their ground. Verbal 

' 1279. atat. Mercftt. Florent. Bon., quoted bj Fertile, vi. i. 
p. 113, note 8. 

' 1987. Quoted by Lattea, H Diritto Commercials, p. 73, 

1303. at. Calimttlae, Lb. ii, c. 2, "Item quod in quues- 
tionibne ixv. libraram vel mfra coueules possint procedere in 
cognosceudo et BCDteDtieoda ad eorum arbitiium et Toliiatatem." 

1303. Khb. St. Mercatornm, 0. 81 (Bonaini, hi. 59). "Pob- 
aimDB noB conaaIeB,,.co^uscere diffinire et arbitrari praecipere 
qoidqaid Dohia...vidfbitur aeqitam ie omnibus at singulis erroribuB 
et dolia et frandibua." 

1384. Letter Erom Signoria of Flocenoe to commune of Fiaa 
(Bonaini, iic. 207). " Hano autem litem aadivimoa non aeqaitate 

mercBtoria diacuti, sed ad judiciorum caliimniaa coartaii sed 

in aequitate mercaloria visa aimplici yeritate sine morac diapendio 
dirimatUF." 

' Edict of 1565. "Ont i^t^ori^aet inatitn^a de ioiite ancienneU 
par le conseil de In ville deux juges des marchaiidB pourjueer et 

decider Sana s'atteindre aux lubtiliUs des loii et dea ordou- 

nancflB." Quoted bj Morel, op. cil., p. 136. 

• Maitland, Select Pleas in Manorial Courts, 136, 
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accuracy was required of the defendant and it was 
possible for a debtor to defraud his creditor aod 
prevent attachment of his goods by going through 
the farce of a mock sale. An equitable procedure, 
however, was in English towns slowly supplanting 
the old system. The Leicester Charter' of 1277 
may be taken as an example. "Whereas," declares 
the preamble, " the delays of the Portmanmoot of 
Leicester have been too long and some usages have 
injured those who had to sue their right. Sir Edmund, 

Lord of the aforesaid town, by his council and by 

the assent of the Mayor and the Jurates and the 
whole community of the same town, has ordered and 
provided the amendments underwritten. In the 
first place because it happened that when a man 
impleaded another for debts or trespass, half a year 
or a whole year often passed before he could bring 
bis adversary to answer, partly by reason of the 
feeble distress of the bailiffs, and partly because men 
hid their goods in rooms or elsewhere, so that no one 

could distrain them let order to distrain be issued 

to make him attend the Third Court by the great 
distress by whatsoever may be found of his within 
his bouse or without, so that if he causes his goods to 
be hidden or shut up in a room or elsewhere, the 
bailiff by view of the neighbours may enter every- 
where to distrain him till justice be done And 

whereas it was customary heretofore when the 
parties ought to plead and the plaintiff had said his 
plaint, if the defendant directly the plea had left 
the plaintiff's mouth did not say ' Thwerthutnay ' he 
^ Bateson, Records i'/ Leieesler, i. 150. 
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was held to be non-defendaot, and that was called 
Swarless, and he was not allowed to plead nor to ask 
council nor have any man who knew the usages to 
speak for him, whereby many from not koowing the 
usages lost their suits: for this it is now provided, 
that when the parties appear and ought to plead, 
let the plain tifr fully state his case, without challenge 
or hindrance, by himself, if he knows how, or if not 
by another who is avowed, so that the suit shall not 
be abated by non -specification of time or by any 
other circumstances challenged. But if the de- 
fendant demands declaration of time or other thing 
necessary to the plaint that he may be better certaia 
of answering, let the declaration he made at the same 

time without challenge And if he trow that his 

first answer does not suiEce, let him say something 
else to which he is willing to hold absolutely and upon 

which he will take judgment And whereas it was 

heretofore the custom that the defendant could not 
answer any other thing to the plaintiff's plea escept 
to admit everything or to say fully a 'thwart-nay,' 
and when he had said the nay, he had to he at his 
law himself the sixth hand (i.e., to find five com- 
purgators), then the plaintiff or a man for him 
would choose folk that would not go with him for 
favour of the other party or for hatred of him, and if 
he could not make his law with the folk named, he 
would be attainted of the whole plea, whether it 
were true or false. Therefore it is provided, first 
that in plea of debt if the defendant denies it and 
the demandant has proved his debt by writing, tally 
or by word of mouth, let him be received to make 
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the proof, so tbat if be had nothing but tally or word 
of mouth, let him swear first and then his witness 
whom he brings be examined of the hearing and of 
the sight, if they were at the takiog of tiie debt or 
the making of the tally or if tbey were at the place 
where the debt or the tally was granted from, aod 
according to what they prove let him recover or 
lose his debt." Equally reasonable are the customs 
of Bristol' in "pleas of debts, contracts and cove- 
nants," during the lith century, while iu the loth 
century the Admiralty expressly acknowledges the 
principle of equity. It was the duty of the deputy 
of the High Admiral* " to make summary and hasty 
process from tide to tide according to the ancient law 
marine and ancient customs of the sea without 
obaerving the solemnity of the law and without 
mixing the law civil with the law maritime, there 
where it may be equitable, knowing the rights of 
the parties." Plain justice and good faith, disregard 
of technicalities and regard for " the sole truth of the 
matter," characterize alike in England, France, and 
Italy, the development of the Law Merchant, 

But perhaps the most striking feature of the 
Law Merchant is its strongly marked international 
character. The main lines of development were 
everywhere the same, and by it foreigners were 
generally judged. Its rules and regulations have 
their origin in many lands. Pisan Laws' passed into 

' Bicklej, Liltte Eed Hook of Bristol, p. 40. ConauetudineB, 
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the sea code of Marseilles. Oleron and Lubeck gave 
laws to the North of Europe, Barcelona to the South ; 
while from Italy came the legal principle of insurance 
and bills of exchange. 

The international nature of the sources from which 
it drew its rules and of the persons over whom it 
exercised jurisdiction, combined with the universality 
of its guiding principles, fairly entitle the Law 
Merchant to be called " the private international law 
of the Middle Ages\" 

^ Maitland, Select Pleas in Manorial Courts, 133. 




THE RISE OF THE LAW MERCHANT. 

The origin of the Law Merchant, that ia, of a 
special law for merchants and their business trans- 
actions, is closely connected with the history of 
commerce, fairs and markets during the troubled 
centuries that followed the fall of the Western 
Empire. Slowly during this period mRvket and fair 
becanne an adminiatrative and judicial unit distiuct 
from the rest of the land, and this development is of 
great importance in the history of commercial law. 

In the Merovingian Empire the whole land, 
market, fair and open country, was under the same 
administration. The series of charters' (629 — 759) 
relating to the fair of St Denia shows that the 
fair depended for justice and order upon the ordi- 
nary royal ofGciala, the count and hundredman who 
drew no legal distinction between peasant and 
merchant or market and the open country. To the 
merchant the Merovingian Empire offered no special 
protection. From the Carlovingian rulers, however, 
merchants and commerce received more consideration. 

' Hnvelin, Droit dei ilarchii, 116—7. 
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Grants and confirmations of markets and fairs grew 
more numerous, and the crown began to place the 
merchants under its special protection. " You have 
written to us about your merchants," says Charle- 
magne in a letter to Offa, King of Mercia ; " we 
would have them enjoy our protection and defence 
within our realm according to the ancient custom 
in commerce, and if in any place they are diatresBed 
by unjust oppression, let them appeal to us and we 
will order justice to be done. Show the same favour 
to our merchants." The royal protection was even 
granted to individual merchants, who had however 
generally to pay for the privilege. Jurisdiction still 
remained in the hands of the royal officials, but 
under the later Carloviogian monarchs a decisive 
change took place and jurisdiction over markets and 
fairs began to be granted to the local lords. Con- 
cessions of immunity, especially to churches and 
mona3terie3, grew common, and created a kind of 
preserve into which the judicial officers of the crown 
had no right to enter'. Even more important 
ia the fact that the charters, granting to nobles or 
ecclesiastical foundations rights of market or fair, 
now contain, as a general rule, the concession of the 
ban, which carried with it the right of jurisdiction — 
"Cum omni judiciaria potestate, hoc est bannum'," 
But it was in Germany, especially during the 10th 
and 11th centuries, that fairs and markets were 
founded in greatest number and the charters are 
most instructive. In the first place they regularly 

' Huvelio, Droit des Marehis, 160. 



I 24 THE HISE OF THE LAW MERCHANT ^^H 

grant in the plainest terms to the local lord juris- | 

diction over the market and freedom from the judicial 
interference of the royal official. " We ordain," says 
the market charter' of Meppen for the year 9i6, 
"that no public judge shall exercise any judicial 
power in the aforesaid place save the lawful advocate 
of the aforesaid abbot." Similarly the charter of 
Stade fair (1038) granted to the Archbishop of 
Hamburg " potestatem constringeudi omnes qui 
illuc eonveneriut ad omnem justiciam facieodamV 
Market and fair were freeing themselves for judi- 
cial purposes from the direct control of the central 
power, and by the 13th century the process was 
complete. "In our presence," declared" Frederick 
II. in 1218," judgment has been given by the princes 
and magnates of our empire that if we have by 
charter conferred on any one a fair or weekly market 
the Count or other judge of that province has there no 
jurisdiction or power of punishing offeocea." In Italy 
and England the feudal lords had won the same 
right of jurisdiction. " I grant and concede," says a 
Neapolitan charter of 1116, "to the said monastery 
and its abbots the rights of administering justice in 
civil cases which may arise during the aforesaid 
days " of the fair. As early as the 9th century a 
monastery of Piaceuza was granted the jurisdiction 
over a newly founded fair, " homines quoque qui 
ad ipsum mercatum occurrerint, si in aliquo devi- 

' Keutgen, Urkuitden zar alddtUchen Verfasiungsgesckichle, 
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averint, a ministria ipsius monasterii diatringantur 
et de transgression e justitiam perficiant'." In 
France not merely the jurisdiction over fairs but 
the right of founding them had passed into the 
hands of the feudal lords and it was not till the 
13th century that the crown was able to recover the 
exclusive right of creating a new fair. 

The second point that the early charters show is 
that the special protection of the merchant by the 
croivn had been extended to all merchants on their 
journeys to and from market or fair. "They may found 
a public market," says the Meppen charter (946), 
" and those coming, returning and dwelling there shall 
have firm-stabliahed peace as our royal predecessors 
have long ago granted to the other public places of 
merchants." A special penalty safeguarded merchants 
and market. '' By our imperial power," ran a clause in 
the Helsmarshauser charter (997)', "we ordain that 
all traders and others using the market, tarrying there 
or coming or returning, shall have such peace and 
such justice as those who trade at Mainz, Cologne 
and Dortmund, and those who infringe or disturb 
the market shall pay the same penalty." 

From at least the 9bh century onward the mer- 
chants were a class distinguished from the rest of the 
community by legal privileges that gave them a 
protection which others did not share, while market 
and fair formed a separate judicial unit which no 
royal judge conld enter. From the very nature of 
the ease this separate jurisdiction tended in the 

' Pertile, Storia del Dtritlo Ilaliano, m. SOS, note 373. 
' Eeatgen, TlTkundeit, no. EOb. 
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absence of strong control from the central autlioril 
to adapt itself to the requirements of commerce am 
industry which in fair and market were the all- 
important elements. The establishment of isolated 
jurisdictions did not necessarily imply the employ- 
ment of new law, but the gradual adoption of rulea 
adapted to their special requirements was not only 
possible, but natural. The circumstances were 
favourable for the growth in market and fair of a 
special law for merchants and a special law arose. 
But it is not till the end of the 10th century when 
these favourable circumstances were well established 
that there is conclusive evidence that special rules 
existed. 

The evidence of Notker and the reference to the 
customary law of the merchants of Tiel date from the 
commencement of the 11th century. Earlier evidence 
than this does not seem to exist. There is indeed 
a clause in the Bremen charter of 965 which 
may possibly refer to a special law for merchants 

— " negotiatores potiantur jure quali ceterarum 

regalium institores urbium'." "Jure " however is an 
ambiguous term and may here only refer, as it often 
does elsewhere, to privileges such as freedom from toll 
or protection against violence. However this may be, 
special rules for deciding mercantile transactions 
existed in the 11th century and cannot be proved to 
exist earlier than the middle of the lOth^ century. 



* Cf. aaae referred to b; Huvelia, p. 194, a,iid Sohm, Die 
Entttekung del deuticlun Stadteweien, 34. The time is the reign 
□f Charles the Bald. Two merohantB have sold goods in < 
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The rise of this special law coincided with the 
establishment of conditions highly favourable to the 
evolution of a special law for commerce. It i» only 
natural to conclude that it is to these favourable 
conditions — the rise of local jurisdictions in markets 
and fairs free from the effective control of the central 
power and the existence of a merchant class distinct 
from the general mass of the population — that the 
origin of the Law Merchant is due. 

In every country where commerce is of any im- 
portance the law must be adapted to the require men ta 
of trade, but where the central power is strong and 
the judicial organisation uniform and under coutrol, 
the adapfstion need merely modify the common law 
of the land and need not create a separate system of 
law. In times and couatries however where the 
central power is weak and the merchant and his 
disputes appear before courts secure from all effective 
control, the growth of a separate law may be expected. 
It does not seem too much to say that out of the 
immunity of market and fair courts rose the Law 
Merchant. 

In the development of the Law Merchant the 
towns played an important, perhaps the most import- 
ant part. The special law that had arisen in market 

one of them receivea payment and refuses to give the other his 
share. " Contentione oborta, judex fori E. vocabula, ocaurrit, 
oomque litem diiimere vellot, atque lite, qui pretinm habaerst, 
oonipari se reddidisse ociDibiiB tuodis afGrrnBret, nee dfotie ejus 
fides odhibetetar, necessitate compulsus, dexteram contra baailicam 
eitendens cum furo jiiramenlum protulit." The ease is curious, 
and it is difficult to decide whether we have bere a special method 
of procedure. 
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and fair was transferred to the town. " If any dispute I 
arise between my burghers," says the Freiburg charter* 
of 1120, "it shall not be decided according to my 
will or the will of their rector, but by the customary 
and legitimate law of all merchants and especially by 
the law of the merchants of Cologne." The Law 
Merchant became a pai't of the Law of the Town, and 
in Germany the theory has been advanced that i 
town law it was at .first the all-important element 
from which the law of the town sprang". According . 
to this view the Law Merchant was the origin of I 
town law, which was in its broad features merely an I 
expansion and devehtpraent of the special law of ' 
merchants. The theory has been disputed and for 
the early history of Law Merchant it is not of vital 
importance, It is sufficient that the Law Merchant 
became an integral part of the Law of the Tuwn and 
of this fact there is no doubt. In every land during 
the 12th and following centuries the towns begin to ' 
record their laws and customs, which everywhere 
contain legal rules for commerce that dififer ti-om the 
common law of the land. For the development of 
the Law Merchant this reception of the law by 
the towns was of decisive importance. It was the 
period of the rise of towns to wealth and greatness 
and of the growth of their rights of self-g<}vernmeQt. 
The Law Merchant had now a wider sphere of activity. 
It was no longer confined to occasional fairs and 
markets but had found a permanent abode. 

In the great commercial cities of Southern Europe 
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trade was now on a far vaster scale and far more 
complex than it had been in the fairs and markets 
of the 9th and 10th centuries ; and as commerce 
developed so did the Law Merchant. Everywhere the 
Law Merchant showed signs of progress, but in every 
country the progresH was not the same. For in the 
main the development of the law was determined by 
the expansion of commerce and the growth of rights 
of aelf-government in the various cities, and these 
conditiouB were not satisfied everywhere to the same 
degree. 

In Italy the cities of Lombardy and Tuscany 
were from the 11th century onward practically 
independent repuhlics, while at the same time their 
trade advanced by leaps and bounds. The hulk of 
the trade between Europe and the East was in their 
hand ; they had their settlements in Conatantinople 
and the Levant. There was here free scope for the 
rise of new customs and for the development of 
commercial law. The cities of Italy realised that 
commerce and industry were the sources of their 
power and wealth, and to increase commerce and 
industry waa the main object of their policy. Their 
independent position gave them a free hand and 
enabled them to adopt those rules and regulations 
that seemed best adapted to the requirements of 
trade. Under these favourable circumstances com- 
mercial law developed rapidly. Rules and customs 
multiplied and it was soon found necessary to commit 
the old customary law to writing. More completely 
than elsewhere the Law Merchant in Italy ceased to 
be a purely customary law and began to change into 
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a Les Scripba. It was a great change, but it ia easy to 
exaggerate both its completeuess and its importance. 
The Law did not become a purely statutory law, for 
the commercial statutes made no claim to complete- 
ness. The force of old unrecorded customs was ex- ^ 
pressly recognised and new customs were constantly 1 
forming. 

As original authorities for the early history of the >' 
Law Merchant the Italian commercial statutes are 
invaluable ; they throw a flood of light upon the 
origin and development of commercial rules and | 
customs that then or afterwards found their way into ' 
the commercial laws of Europe. So long as the Law ' 
Merchant remained a customary law, unwritten and 
unrecorded in statutes or codes, almost the only 
original sources were scattered references in charters 
and contemporary histories. But in neither charter 
nor historian is detailed information to be found. 
Their evidence is indeed sufficient to prove that a 
special law existed, but it is impossible from them 
alone to form a full and comprehen.sive view of what 
the rules and doctrines of the Law Merchant in early 
times really were. The rarity through Europe of eariy 
records of the fair and market courts makes the 
evidence of the Italian statutes all the more valuable. 
A striking feature of these Italian statutes is their 
length and completeness. The merchant gild regula- 
tions of Piacenza which run into several hundred 
paragraphs and the elaborate Pisan "constitutum 
OEUs" date in part from the 12th century. In no other 
country can be found such ample information of such 
early date upon the customs and regulations that 
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prevailed amoug merchants. Nor do the Pisan and 
Piaceoza laws stand aloDe. For the 13th and 14th 
centuries there exist for almost every city of 
importance iu Northern Italy collections of cora- 
niercial statutes that give a full and detailed account 
of the commercial law that was observed within the 
city'. The history of their formation requires 
esami nation '. 

In most, though not in all of the Italian cities ' 
commercial law is to be found maiuly iu the statutes 
of the merchant gilds. In Italy, as elsewhere, the 
gilds were allowed a large measure of self-government 
and framed their own regulations, which merely 
required to be confirmed by the governing body of 
the city. These regulations were subject to constant 
revision and emendation, and in many of the gilds 
there were special and often permanent officials — 
the emendatores- — ^whose duty it was to revise the 
statutes and suggest alterations. Their proposals 
needed to be confirmed by the general council of the 
gild and by the city authorities. It would be a, 
mistake however to regard these regulations, iu spite 
of their origin, as gild statutes pure and simple. 
Once confirmed, tacitly or expressly, they had all the 
authority of state law, binding upon all who traded 
within the city'. No doubt at first their application 
was limited to members. of the gild, but, as will be 

<■ V, Lattea, II Diritto Co ninierct a (e aella LeguUnione Stataaria, 

' op. cit,, paragraph 4, pp. 67 — 70. 

' Oild Statutes of Beigamo, cap. xix. "Magtiifici PoteetateB et 
Kectores Pergami praeaentea et futuri eommqua jndieea, aliiqne 
JOB dicentcB in Civitate Pergami reaideotea, neonon prapfati 
Domiai Consules qui praecedece debent et debebunt 'Ee^-ou-ca. 
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shown later, the gild Judges gradually acquired jnris- 
dictioQ over all persons actually engaged in trade 
within the city, whether raembera of the gild or not. 
As heads of the gild the "consules mercatorum" 
administered the law, but the city magistrates were 
under a strict obligation, to which they had to swear 
on entering npon their ofBce, to aid, if necessary, the 
gild consuls with all the powers of the state in 
securing the execution of their judicialsentences. In 
Italy the Gild Merchant was in fact a subordinate 
legislature for commercial purposes. It was not in 
every Italian towu however that the gild possessed this 
important legislative authority. In Genna for example 
the commercial laws are to be sought in the ordinary 
civil law of the city. But such cases are rare, and as 
a general rule the main body of commercial laws is 
in Italian towns contained in the etitutes of the 
Merchant Gild. The civil codes of the various cities 
indeed contained commercial rules of law, but they 
merely served to supplement the gild regulations'. 
In commercial matters the consuls decided in the 
first place according to the statutes of the gild aud 
only referred to the common law in cases where the 
gild had laid down no rule. Naturally Gild Law 
and Common Law occasionally clashed, and the gild 

dictBe eocietatis Mercatomm Pergami teneantac, et debeajit 
executioni mandnre omnia et sJDgnla statnta et ordinaineiita 

dictoe Sooietatia ao Gommunitatis et ai quid actum sit ia 

contrarium, nan valeat nee teneat ipso jure ; et dicta StatTita 
habeant et teneant eandem vim, robur et fimitatem quam haberent 
ac eifacta/orenl per Consilium Generals Coiamunii Pergami...." 

' Lattes, op. cit,, p. 71. Lattea' notes 1 and 6 give a 
references. 
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statutes sometimeH expressly declare that the rule 
of the gild should be observed, "notwithatanding any 
statute in the civil law to the contrary^." 

In the earlier Italian statutes there is little trace 
of direct borrowing. Their general agreement upon 
main points is striking, but it was due not to ' 
imitation but to the fact that the statutes were 
everywhere based upon the customs of the merchants, 
which throughout Italy were much the same. In 
the 14th and 15tii centuries, however, the Lombard 
towns began to borrow literally or with only slight 
verbal alterations from one another and, as a natural 
result, greater uniformity was introduced*. This 
borrowing and slavish imitation was not, as will be 
seen, confined to Italy, and in other countries it was 
practised on a far larger scale. In North -We stem 
Europe the customs of one town were often trans- 
ferred in their entirety, and this system was one of 
the chief causes that tended to maintain and to 
increase the general uniformity that characterized 
the Law Merchant 

The commercial statutes of Italy during the 12th, 
13th and 14th centuries will well repay close study. 
Abounding in detail and regulating every branch of 
commerce, they provide information upon almost 
every point of interest. Subject to constant additions 
and modifications they trace clearly the lines along 
which commercial jurisprudence was developing: 
while, framed and fashioned as they were by the 
merchants themselves, they represent not so much 

' Lattes, li Dirilto Commereialt nella LegialazioiK Statvaria, 
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the law that the State thought best, as the law and 
custums that were approved by the merchant class. 
Moreover the early rise and rapid development of 
commerce in Italy gives a special value to Italian 
commercial legislation which on many points was in 
• advance of that of other countries. It is in Italy 
that many of the rules of the Law Merchant had 
their origin, and it is in Italy that the Law Merchant 
first developed on a large scale from purely customary 
to statute law. From every point of view the Italian 
statutes are of the highest value as sonrcea for the 
early history of the Law Merchant. Alone however 
they are altogether insufficient. The Law Merchant 
varied from country to country, it did not everywhere 
at the same time pass through the same stage of its 
development, and the law of every country showed 
occasional peculiarities that never found general ac- 
ceptance. Consequently the existence of a commercial 
rule of law in the early statutes of Italy in no proof of 
itself that the rule was at that time generally recog- 
nised by the Law Merchant throughout Europe, 

In Italy, for example, in the Middle Ages it was 
generally established that the mere possession of a 
bill containing an alternative clause to bearer- — " tibi 
aut cui hoc scriptum in manu paruerit " or the like 
— was sufficient to establish a right to payments 
It would be hazardous however to conclude that this 
view was at that time held in all the trading centres 

' Bruachelliai, Trattato dei Titoli al Potlalore, ggloa and 107 
and note U)8: "il poitatoie di un titolo a clausula oltsmativA 
era legittimato ad ottemeie la preatazione eenza oke fusse in 
varun modo tenato a dimostrare te, legalita del sno posaeBSO." 
In Southern France, e.g. Beam, the rule held good in the 13th 
oeutuij. 
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of Europe. As a matter of fact there is good reason 
for believing that at that early period mere possession 
of such a bill was not everywhere regarded as sufficient 
of itself to secure payment'. While the Italian 
statutes present a fuller and more comprehensive 
treatment of early commercial law than is found 
elsewhere, they represent after all but one variety of 
the Law Merchant, and the laws and customs of the 
towns and seaports of France and Spain, England 
and Germany need to be examined and compared 
before a general view of the development of the early 
Law Merchant can be obtained. 

In many ways the commercial laws of other 
conntries were framed and developed under different 
conditions from those that prevailed in Italy, For 
while in Italy the law of each city was at first mainly 
ofnativegrowth, showing few signs of direct imitation 
of other city codes, in England, France and Germany 
the town custumais were broadly speaking based 
upon those of a few leading cities. The custumais 
of Lubeck, Ms^deburg, Cologne, Frankfort and Soest 
were transferred to towns in every part of Germany, 
while in France Lorria served as a prototype for 300, 



' Des Marez, Leitrei de Foirei, pp. 65 — 7. Tbe □uatoma o( 
Maliaea declare " thai do one can exact a debt as beareF of a 
letter, if he does not prove that be acts aa bearer by procnration 
or cession of tbe persoa named in tbe abli(;ation, altbongh tbe 
obligatioD contains this claose: pa,yable to the bearer of tbia 
letter. ■' NyeinaQt en mach sonll heyssohen ala bringere dee briefs, 
tetuij dat blijcke dat hi procuratie oft transport heeft van den 
gheneu die in de obliga,tie piinoipalijck genoempt iat, niette- 
genstaende dat obligatie inhotidt; te betalens den bringere dea 
Briefs." Quoted by Dea Marez, 67. 
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Beaumont for more than 500 towns. For its muni- 
cipal laws Wales went to Hereford, Ireland to 
Bristol or Breteuil, while Newcastle was one of the 
principal sources of Scotch burghal law '. In 
Germany the legal tie between parent and daughter 
city was more closely maintained than in England 
and France. The court of the German mother city 
often served as a regular court of appeal from the 
courts of the cities that had adopted its law. Of 
these superior coui'ta Luheck, Magdeburg, Eisenach, 
Frankfort and Iglau were the most important. 
Many of the decisions of these courts have been 
preserved, and in commercial cases their interpreta- 
tion of the law is the more valuable in that it 
declares the law not of a single city, but of numerous 
towns scattered throughout Germany. The reports, 
for example, of two cases decided in the courts of 
Mi^deburg and Iglau during the 14th century are 
Builicient to establish for many towns in Bohemia 
and Eastern Germany the legal effect in bills of au 
alternative clause to bearer'. This system of affilia- 
tion of town custumals supplied a unifying force 
that was in early times absent in Italy. Nor is this 
the only difference. The merchant gilds had not 
elsewhere the same direct predominant influence 
upon the formation of commercial law that the 
Lombard and Tuscan gilds possessed. Almost every- 
where they existed and often they exercised great 
influence upon the town government, but outside 

' Qroas, Qild Merchant. 

' Brunner, Forsclmngen, C55. (Znr Geseliiohte dea Inhaber- 
papiera iii DeutBclilaud.) 
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free, as it was to all intents and piu pt M eB free in 
Italy, from tbe contnJ and infinesce of external 
authuritiea. In Engtand Edwaid 1 chained tbe law 
observed iii toarkets and Eaits, and in both England 
and GermaDj the town castamals required the 
confirmation of tbe Lord of tbe town. Appeals 
could be made in France from the conrts of the 
great fairs of Champagne to the Parlement of Paris 
and in England to the Chancellor and Council under 
the Statute of Staple, Still, though the conditions 
were not everywhere equally favourable in every 
country, the town served as a centre for the develop- 
ment of the Law Merchant, for in the towns of every 
country the essentia! condition necessary for its 
development was present During the 12th and 
13th centuries the practical independence of the 
great commercial cities of Europe was, no doubt, 
almost unique in Europe, but " everywhero tho 
separation of the town courts from the onliiiary 
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courts of the land bad been introduced in England 
and Scandinavia, no less tban on tbe Continents" 
It was in fair and market and town tbat tbe Law 
Mercbant was created and developed, and it is in tbe 
records of £edr and market, of town and seaport, 
tbat tbe sources for its bistoiy mainly lie. 

^ Hegel, St&dte und Oilder der germanischen Volker im 
Mittelalter, u. 506. 
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CHAPTER III. 

THE COURTS OF THE LAW MERCHANT. 



In the lOth and 11th centuries, when the Law 
Merchant was in process of formation, the only courts 
that could in any sense be regarded as special courts 
for commercial purposes were held in markets and 
fairs. Bat as the independence of the towns in- 
creased and their commerce expanded, there ware 
gradually created in some of the great cities of 
Southern Europe permanent courts distinct from 
mere market or fair courts, with a jurisdiction 
confined to cases of a commercial character. The 
origin of these courts is due to the power, indepen- 
dence and commercial activity of the town ; and in 
those countries where the central authority was 
strong and commerce important, the forces that 
created the local commercial court tended to create 
courts with commercial jurisdiction for the whole 
land. This is however a late development, for it 
was but slowly that the central authority became 
powerful enough to enforce a uniform system of 
judicial organisation, and even when it had the power 
it did not always see the necessity of e 
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separate courts of commerce. It was especially for 
maritime law that the central power felt the 
necessity of special jurisdiction, and in France and 
England, for example, the special local courts that 
had long eiisted in seaport and harbour were but 
the forerunners of the Admiralty, a national court 
with a general jurisdiction in maritime cases. Ifc was 
not everywhere that commercial courts arose ; in 
moat European towns conamercial cases were tried in 
the ordinary town court, which possessed jurisdiction 
in both civil and criminal matters. Apart from purely 
maritime courts which are found iu many parts of 
Europe, it was mainly in Southern Eui-ope where 
commercial activity was most intense that special 
courts gradually arose with jurisdiction limited to 
trade disputes. As in many other branches of 
commercial law, Italy led the way. 

The rise of cominerciat courts is in Italy closely 
connected with the development of the city consti- 
tution. By the end of the 11th century many of 
the cities had won practical independence and the 
powers of administration and justice had pnssed into 
the hands of their own magistrates. Upon these 
magistrates lay the whole burden of the administra- 
tion of the city republic. In each city their number 
was very small and, as in the case of the early 
Homan consuls, there was no division of functions: 
they were judges as well as administrators. Natu- 
rally as the towns grew and commerce expanded the 
burden proved too heavy, and during the course of 
the 12th century special magistrates' — consulea 
' Fertile, Slariu del DiriUo Italianu, n. i. 
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judicea — were appointed in several towns of Northern 
Italy. They were not, it is true, in any sense 
commercial judges, but their creation shows that the 
old system was inadequate, and partly explains the 
rapid rise of the aldermen of the merchant gild to 
importance as commercial judges. For it is only 
a few years later (1154) that the first notice of the 
"coiiaiilea mercatorum" appears; and by the end of 
the century their existence can be proved in most of 
the cities of Northern Italy\ As heads of the 
Merchant Gilds these consuls exercised a general 
control over the members of the gild, which included 
all or practically all the traders within the town. 
In addition to political and administrative duties 
they began to judge commercial cases in which 
members of the gild were involved, and their court 
gradually developed from a mere Gild court with 
jurisdiction only over its own members into a com- 
mercial court with jurisdiction over ail the cases of 
a mercantile character that were likely to arise 
within the city. 

In the early gild statutes the jurisdiction of the 
consuls is limited to the merchants of the city and 
foreign traders, and the Statutes of Brescia (1313) 
add the significant definition, 'et ille intelligatur 
mercator qui publice exercet mercathendiam et qui 
scriptus sit sua spontanea voluntate." Similarly the 
statutes of Como (1281) give jurisdiction to the 
consuls over merchants, but add, " merchants are 



I Lattee, op. cit., g. 30, note 1, gives very namerous rererenoea. 
Fgr their general iinportanco see Fertile n. part i. p. 196 and 
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understood to be those who are or shall be of the 
merchant gild of Como." It must also be noticed 
that the jurisdiction of the gild, even over its own 
members, was not at first of an obligatory character, 
A member of the gild was within his rights if he 
summoned a fellow-member before the ordinary civil 
court of the city instead of submitting the dispute 
to the decision of the consuls of the gilds. It was 
however a right that the merchants rarely wished, 
and still less rarely dared, to exercise. For in the 
first place legal proceedings were far less expeditious 
and consequently far more costly in the city than in I 
the gild court. An even more effective reason how- \ 
ever was the firm determination of the gild to uphold 
its jurisdiction over its own members in commercial 
cases*. Under the severest penalties it forbade its 
members to appeal, in cases where they alone were 
concerned, to any court save that of the gild, 
last resource the gild did not hesitate to espel 
members who ignored its claims to jurisdiction, and 
to forbid trade or intercourse with them. In the 
same spirit it often compelled foreign merchants as 
Boon as they came to reside in the city to swear to 

> Statute delV Arte di CalimaXa deW anno laOl (edited bf 
Filippi), H. 0. 38. " Qnia facta roeroatoram qui inter eoa agnntur 
ooQienientius tractari poesuct coram consulibus artiuio sub 
quibuB resident litigantes quam coram aliia judicibus, provisiita 
est guod nulla perioita dt arte Kalliamale possil vel debeat exlra 
curiam consuZum Kalliimate iraere vet amjifnire aliquam perionam 
qiu tenealar aub dieta arte KaUinnale in judioio in quo tracteretnr 
»al (word wanting) queatio fieret vol tnoveretar de r 
matoo depoBito vsl cambio vel alta re tx mercanlia diKendtnte 
BOB PEHA a contrafaeiente toUenda abbithio oonbulhu Eallismale." 1 
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Bubtnit to the jurisdictioD of the consuls. Thas, ^^^| 

while the jurisdiction of the gild was in theory only ^^^| 
concurrent with that of the ordinary civil courts of 
the city, over its own members and over foreign 
merchants it was in practice almost exchisive. By 
the 15th century its claim to exclusive jurisdiction 
over the commercial transactions of merchants had 
in many places been acknowledged by the State. 

At Mantua and Bergamo, for example, the city J 

magistrates were forbidden under the penalty of I 

a heavy fine to interfere in any way with the juris- 1 

diction of the consuls of the gild'. I 

Gradually moreover the gild court acquired I 

jurisdiction over non-members. During the course I 

of the 14th and 1.5th century anyone who carried I 

' *.D. 1400. Lo SiBtuto dtW Unifersith Maggiore del Mercanti I 

in Mantova (edited by Portioli), oap. il. " Item atatuimuB..,quod I 

nulhti offlcialis civitatis Mautaitb aut ejus diatiictua de cetera I 

aadeat vel presumal, aliqnaliter, te intromittert de Ua quae ipectani I 

et pertineni ad jariediclimteni, decisionem, terminatiOQem et I 

Dognitionem dictoram coniuluni. Attenta concesBione denretoinm I 

et ordiDamenloram diotis ooDealibas indaltomm et attlibatoram I 

negu« tpiorum jtirisdietionem quomadolibet ijnpidire...." M 

A.D. 1129. Statute detla iltrcansia di BTCtcia (edited bj ■ 

Crotta), cap. 44. "OrdiDatnm eat good D. Potaataa BriiiaB, ptae- I 

Bens et fntnri, caeteriijge oSiciales nnllatenua debeant, eive posBint H 
impedire conBulea MercantiSie Brixiae nee eornm officium, quin 
poBsiat et valeant juxta atatuta io praeaeoti volumioe procedure, 
et JUB nnicuique facers, naqoe poEaint aliqualitec iutromittere de 
Spectaotibus et pcrtineutibus officio praefatornm D. conBuIum ; 

imino teoeantur et debeant, ipsis D. aonsulibaB req uireutibaa, ^1 

aiuDe auiiliuiD et favorent pro dicto eorum officio exercendo tarn ^| 

Id civitate quam in diatrictii Brixias dare et pracBtare et H 

qaicquid actum fuerit contra praedicta non yaleat neo teneat H 

ipso jure..,." ■ 
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on trade, whether member of a gild or not, came to 
be regarded from a legal point of view as a merchant 
and was subject to the jurisdiction of the consuls. 
The gild statutes of Brescia of the year 1313, for 
example, only admit the jurisdiction of the consuls 
over merchants who had been enrolled as members 
of the gild, while the statutes of 1429 add, "etiam 
illi qui veniuDt vel uti faciaut stratas mercantiarum 
cum ipais tnercantiis et negotiationibiis'." At 
Florence* the city statutes (1415) expressly re- 
cognised the competence of the various gild courts 
to deal with complaints against non-members, 
provided that firstly the defendant did not belong to 
any of the other gilds and was a " civis, comitatinus 
vel destrictualis florentinua," that is, was a private 
citizen, not a merchant, and secondly that the dispute 
related to a matter pertaining to one of the gilda. 
A few yeai's earlier (1393) they had already secured 
legal recognition of their jurisdiction over all those 
actually engaged in trade or industry, whether they 
were members of the gild or not. At Venice about 
the same time there was a dispute between the gild 
and the city authorities as to whether the trans- 
actions of hankers with their private customers were 
under the jurisdiction of the gild consuls ; and finally 

' J439. St. Merc, of Brescia, cap. 43. In case of doubt aa to 
the compelenca of coceula. tbe conauls a,iid mercliants wero to 
settle the question oC competence ; " et Bi quod dubiiim ociretui, 
Btetur declarationi praefatorum D. oonsulum cum quattuor ei 
meroatoribua pnbUce utentibus, vel uti facienlibue, atrataB supra. 
BoiiptoB cam mercuaoniis vel negotiationibua." 

- Lastig, Entaticketungincege und Quttlfii dea Eundehnchu, 
p. 331 and note 2. 
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the question waa settled in favour of the gild. 
Everywhere in Italy the jnrisdictioD of the gild 
court was extending, and by the middle of the 15th 
century it may fairly be regarded as a special court 
for commercial cases'. The development however 
was not in every town complete ; for in some cities 
the gild court still retained criminal jurisdiction over 
its own members and cannot consequently be con- 
sidered as a purely commercial court. In many 
towns, on the other hand, it was expressly declared 
that even when only its own members were concerned 
the gild court had merely the right to decide cases 
of a commercial nature. 

Of Italian commercial courts the Pisan Curia 
Maris" is especially interesting, as an early example 
of a purely maritime tribunal of far earlier date than 
the more famous Consulad del Mare of Barcelona, 
while its history shows the opposition that the gild 
courts experienced from the ordinary courts and the 
city magistrates. In the 12th century there were 
several courts in Pisa, the most important of which 
were the " curia legis " and the " curia usua." The 
latter had jurisdiction in commercial and maritime 
cases. But just as the gild consuls in other Italian 
towns developed into commercial judges, the consuls 
of the great Sea Gild of Pisa, the " ordo maris," after 
a long and severe struggle obtained sole jurisdiction 
and freedom from the control of other courts in all 



> For the extent of juriBdlotioa or conBolar ooarta see LaCtes, 
U and notes 6, T, 6, and pp. 361— 3 vith the notes. 
' For Pisan Sea aonsuliLta see Schuube, Dat Conmlat del 
em in Pisa, of which I Jiave made great use. 
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cases of a maritime character. It was only gradually 
that the city recognised their claimB to jurisdiction. 
Id the city statutes of 1233 they were only recog- 
nised as "in loco judicum" and were forbidden to 
decide any cases that came within the Province of 
the "curia legia." The old jurisdiction of the "curia 
uaua " still remained and was in maritime cases cou- 
current with that of the sea consuls, whose sentences 
moreover were still subject to appeal. It would 
seem that it was only with great difficulty that the 
maritime court acquired the right of deciding cases 
finally and irrevocably, for the gild found it necessary 
to bind its consuls by an oath to do all in their 
power to procure a law limiting the right of appeal 
from its court. In a revision of the city laws (1281) 
their demand was allowed and the right of appeal 
limited, but it was not till sixty years later that all 
decisions of the court were recognised by the republic 
as final and irrevocable. The jurisdiction of the 
court was extensive, and by the middle of the 14th 
century covered all cases of a mantime nature. 
The consuls were entitled^ to take cognisance of all 
disputes relating to freights and consignments, and 
loans and commercial documents connected with 
maritime trade, and all questions of profits, losses, 
average and wages, that might arise. Nor are the 
judicial powers of the consuls less extensive if 
regarded from the point of view of the persons over 
whom the consuls were authorised to exercise juris- 
diction. That their jurisdiction extended not only 
over merchants, but also over ship-builders and 
> Sobaube, 32 — 3. Breve otcliniH Maris, 2. 
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carpenters, caulkers, eail, and rope-makers and oakum 
workers, is not of itself surprising for their connection 
with the shipping industry is obvious. But the 
inclusion, among the persons subject to the consular 
jurisdiction, of joiners, chest -makers, painters, 
coopers, potters and sadlers, would seem to show that 
the court was not a purely maritime court. In all 
probability, however, it would be erroneous to 
assume that the court exercised jurisdiction over 
these classes of persona in all cases. Only when 
they were involved in disputes of a maritime 
character would they appear before the court of the 
sea gild. Their inclusion in the list would seem to 
show that, aa in other Italian towns, the competence 
of the gild court still partly depended upon the 
profession or trade of the suitors, and that to secure 
jurisdiction in all cases which were actually of a 
maritime character the gild found it advisable to 
procure the insertion of such artisans as joiners, 
chest-makers and coopers in the list of those who by 
virtue of their personal occupation were subject to 
the jurisdiction of the consuls. In the ordinary 
commercial courts as well as in the maritime courts 
the test of the Court's competence became gradually 
less and less a personal test, and the nature of the 
dispute became more important. But the process 
was not complete, and at the close of the Middle 
Ages it was necessary in Italian commercial courts 
that one at least of the suitors, most often the 
defendant, must belong by profession to one of the 
trading or industrial classes regarded as personally 
subject to the consular junsdictioo. That the 
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personal test had ceased in practice to be of any 
importance was not bo mucli because tbe theory had 
changed aa that all classes who were actually 
engaged in individual or mercantile pureuita were 
gradually recognised aa personally within the juris- 
diction of the gild court, and that consequently the 
occupation or profession of the suitors could rarely 
be raised aa an objecliou to the exercise of the 
court's authority. It should also be noticed that any 
objection to the competence of the court should in 
Pisa, as in most other Italian cities, be made at au 
early stage of the proceeding; and objections made 
later, even if otherwise valid, are expressly excluded 
by the statutes'. It is interesting to note that the 
creation of the Pisan "consulea maris" and of the 
English Court of Admiralty was probably due to the 
same cause. Schaube has shown for Pisa, and 
Marsden for England, that the creation of a special 
jurisdiction for maritime disputes was in all proba- 
bility due to a desire to keep within due bounds the 
piratical proclivities of English and Pisan sailors. 
In England the king was obliged to pay large sums 
of money as compensation to foreign merchants 
whose ships had been plundered by English subjects, 
while at Pisa trade declined and frequent disputes 
arose for the same reason. 

In view of the great importance that the aea 
consulate acquired in later times, especially in Spain, 
it seems necessary to lay stress upon the fact that 
the Pisan court is of earlier date than any similar 
institution that existed elsewhere. First mentioned 
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in a document of the year 1201 and probably not in 
existence in the preceding year, the Pisan sea consuls 
obtained from the State an acknowledgement of their 
judicial powers, as early as 1233', For no other 
Italian or Spanish city ia there satisfactory evidence 
that at that date maritime consuls existed with 
judicial functions. In Spain the Sea Consulate of 
Valencia is the earliest, but it goes back no further 
than 1283. Sea consuls are indeed found in Genoa 
early in the 13th century (1206), but they possessed 
no powers of jurisdiction: they were custom house 
officials, not judges, and within a hundred years 
their title of sea consuls had changed into the more 
appropriate name of "collectors*." It was long 
thought that earlier instances of the sea consuls 
existed in Anialli and Trani, but the evidence is far 
from conclusive. The maritime code of Amalfi, the 
Latin redaction of which may possibly date from the 
12th century, though the Italian version is as late as 
the end of the 14th or the commencement of the 
loth century, certainly contains references in both 
the Latin and Italian redactions to consuls, but 
nowhere are sea consuls mentioned ^ Schaube 
suggests with great probabihty that the consuls of 
the Latin version are the ship consuls that the 
merchant vessels of the early Middle Ages often 
carried, and that on the other hand it is quite 
possible that the consuls of the Italian version 
correspond to the sea consuls of Pisa, as they are 



' Schaube, i — 6 
= SBhauhe, 232. 
> Schaube, 276. 
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often mentioned in the plural and their judicial 
functions, so far as they are mentioned, are of ft 
maritime character. According to this view, if sea 
consuls did exist in Amalfi, there is no proof of their 
existence earlier than the 14th centurj. To Trani' 
sea consuls have been assigned as early as the 
middle of the 12th century, for this is the date given 
for the Trani maritime code in its 16th century 
Italian translation. The Latin original of the code, 
however, is not extant, and it is possible that as 
Pardessus suggests the date 10G3 is a mistake for 
1863 : Schaube indeed is inclined to place the code ■ 
as late as the middle of the 15th century. The | 
evidence would seem to show that to Pisa belongs 
the credit of creating an institution that in the 
following centuries was to exercise a vast influence 
upon the developmeat of maritime law in Europe. 

The Italian system was not confined to Italy. 
Trading and settled in every part of Europe the 
Italian merchants carried as far as possible their 
institutions with them to their new abode. Accus- I 
tomed as they were in Italy to be judged in ' 
commercial cases not by the civil judges but by the 
consuls of the merchant gild, they preferred to be 
judged when abroad by a fellow-merchant accoi-ding 
to their own laws. It was one of the most charao- , 
teristic maxims of the municipal laws of mediev^ I 
times that the citizens residing abroad should. I 
whenever possible seek justice before judges of their 1 

I SohBalie, 277 — 9. Wagner, Setreekt, 61. "Die ougegebelia .1 
EntatehuDgBzeit des (lateiniacben) OriginaU muss aus vereobie- 1 
deDen Orunden bezneifelt nerdsn." Cf. uote 3 of Wagner wbeia M 
Selopia, CapasEO and Fertile ore cited as aoceptiag tbe date 1363. I 
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own nationality. Rarely during the Middle Ages 
would an Italian merchant cite a fellow-citizen before 
a foreign tribunal ; all disputes between citizens of 
the same Italian town were in foreign cities settled 
as a general rule by consuls elected by the merchants 
themselves or appointed direct by the home authori- 
ties'. " All those," declares a Pisan Law of the 12th 
century, " who without our bounds are elected 
captains by the consuls or a public agent, or by the 
merchants residing there when there is no captain 
appointed by the consuls or agent, shall be considered 
" loco judicum." It was by no means necessary that 
the number of merchants resident in the foreign city 
should be lai^e. The Placentian statutes (c. 1200), 
for example, considered three suificient. These 
foreign consuls fall into three classes : the " consules 
missi," the " consules electi " and the " consules 
hospites." In many great towns, especially those of 

1 Goldachmiat, 181, n. 143 cites (13Hi century) out of 
Statutes oF the oonanles placitomai of Genoa, "LHudabo publico 
iu parlamento qaod nullos Jacue Hppellet aliquem ie! aliquoB 
JacQenses ad extraneum jndioem vel Gxtraneam curiaju," except 
" quaudo JiLDae constilatus foTtaase in ea terra non easet," and 
gives many other references. 

Of. for Germany Stadtreeht of Soest {1130— 1150) cap. 29 in 
Eeutgen, Ko. 13tl, p. 141, " Item constittitniii est quod si concires 
nostri estra proTiudam inter ae dissenserint, non se ad 
trahsnt judicia; aut vel inter se litem oomponant, vel, si 
personae, judicem annm de ODnnociis jadinem statuant qai litem 
ai potest sopiaC ; si non potest, canaam, doaec ad propria redeant, 
differant. Hoc conatitatimi, ai qaia infiegeiit, x m. et carratara 
vini vadiabit." The Soest castumal served us model for man; 
otber towns. Stadtreoht Munster Bielefeld (c. 1221), cap. 30, 
Eeutgen, p. 152, " Qui anum ctvem alibi traxerit in judicium, 
vadiabit ii S. " 

K—'i. 
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Eastern Europe, the most important cities, such as 
Venice, Genoa and Pisa, had obtained the coneesaion 
of one of the town quarters for their merchants. 
The impoi-tance of these settlements may he judged 
from the fact that in the year 1170 no fewer than 
20,000 Venetians left Italy upon the Emperor 
Manuel's invitation to settle in the cities of the 
Byzantiuc Empire, and that when war hroke out 
between Venice and the Eastern Empire in the 
following year 10,000 Venetians were seized in 
Constantinople alone'. To administer justice and 
exercise a general conti'ol in these outlying settle- 
ments the Italian city appointed "consules missi." 
As officials independent of the local so^'ereign and 
yet exercising jurisdiction over a permanent and 
often numerous group of foreign residents, the 
consuls naturally seriously limited the power and 
authority of the local courts, and they were only 
nominated in cases where the Italian city had been 
able to peisuade the local sovereign by treaty to 
waive his full rights of jurisdiction. The consules 
electi differed from the consules missi in that they 
were elected by the merchants of the colony and as 
a rule were to be found in the smaller settlements 
and towns of Western Europe, while the consules 
missi were only found in large and important 
colonies and especially in those situated in the East, 
It would seem that in the great fairs of Champagne 
the various Italian cities were not only represented 
for judicial and administrative purposes by consuls 

1 GiaseijCBoht, Die Zeit Kaiier Fiiedrichi des Sotbam L ^- 
pp. 67B- i». 
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of their own, but that all the Italian merciianta of 
Northern Italy forniei.1 a union subject to the juris- 
tiiction of the "Oapitaneus" or consul of the union. 
There are numerous references' to this official, and 
that Ma authority was considerable is shown by the 
statutes of the CaJimala Gild of Florence. For while 
the special consuls of the Florentine gilds in France 
had only the right to inflict penalties to the value of 
40 sliillingB, they were instriicted to execute the 
judgments of the "Capitano de' Lombardi," whose 
power to iiitiict penalties of unlimited amount is 
expressly recognised. Outside France however there 
are no traces of a union of the Italian cities for 
judicial purposes, and the " Captain of the Lombards " 
in the Champagne fairs seems to be the only judge 
recognised in common by the independent cities of 
Italy during the Middle Ages. In the Italian 
consular system lies the origin of the commercial 
consul of modern times ; and the consules missi, in 
particular, form an interesting parallel with the 
modern European consuls in the Turkish Empire 
and the far East. Both exercise jurisdiction over 
their compatriots, both are appointed by the home 



> QoldBctunidt, 195—199, Stat. CaUmalae (Florence IHOI), 
Lb. iv. rubric S. " CoDaales Fraocie (i.e. the FlorEoCine consalB 
in Fiance) habeant potealatem reddendi jura et ooRnasoaodi da 
oansis usque ad libr. x. tulneQaea. Item habeant poteatatem 
imponendi usque od s. il. cuique et quotiens voluerint pro eornm 
olBtio et i|)aam penam aufuiTe. Vernm si qaod preoeptiim faceriut 
aUoai de voluntate coniuluia lotielatii lombanloram tuna poaainl 
imponere et tollare penam. et penaa naque ad tibr. 60 et plot eoruin 
arbiirio." In the Italian ledaotion ot the Statutes of 1332, Lb. i. 
rubric 11, tbe phrase is "di Tolonti del capitano de' Lombardi." 



54 THE COURTS OF THE LAW MERCHANT 



goveninient and both owe their judicial powers to a 
special agreement between the two countries. 

The "consul hospes'," on the other hand, finds his 
historical counterpart in the Greek "proxenos." Like 
the Greek official the " consul hospes " was a citizen 
of the state in which the merchants under hia pro- 
tection resided, and his tenure of office, like that of 
the "proxenos," was permanent and not for a limited 
time as wag that of all other Italian consiits. There 
is however one essential point of difference between 
the Greek and the medieval official. The " consul 
hospes " was not only the protector of the merchants 
of the city which nominated him, he was also their 
judge, while the " proxenos " of ancient Greece had 
no judicial powers. "The proxenos," says Schaube, 
" was the patron of his prot^g^s before all the 
authorities and before the tribunal ; the consul 
hospes is himself the judge of those who have been 
recommended to him; the town which nominates 
him confers upon him the jurisdiction; the town 
in which he exercises his functions authorises their 
exercise within its territory in recognition of the 
principle of personal law and also because the judge 
depends upou the town itself in his capacity as citizen, 
and as such is in a relation of close subordination to the 
local government." In all probability, as Morel has 
pointed out, the consul hospes furthered in no small 
measure the adoption by other countries of the 
principles of Italian commercial law. As citizen of 

' v.ilarel, La JuridleHam Commercialns au Moyen Age, 84—86. 
Bchaabe, La proxSnie au Aloifeit Age. Bevue du droit inter- 
national et de l^giBlatton compart, 1896. 
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the oue country and judge of the merchants of the 
other he served as a link that connected the legal 
system of both. 

Almost everywhere the development of com- 
mercial tribunals in Italy followed the same line of 
progress, and it would seem that iu that development 
the two main factors were the spirit of liberty and 
the identity of the interests of the city with the 
interests of commerce. In commerce the Italian 
cities of the Middle Ages lived and moved and had 
their being. Almost every citizen was an artizan 
or merchant and almost every merchant or artizan 
was a citizen. The rights and privileges of self- 
government in municipal matters taught the citizen 
to aspire to self-government in his capacity as 
merchant and trained him to exercise those rights 
wisely when once they had been granted, while the 
identity of the interests of commerce with the 
prosperity of the city encouraged the city authorities* 
to grant a considerable latitude of self-government 
and of judicial functions to the merchants and 
artisans who formed the mainstay of the State. 
Strikingly is the spirit of liberty evident in the free 
combination of the merchants in the merchant gild 
and in their willing submission to the jurisdiction 
of the consuls and their avoidance of the city conrtB. 
Through the loyalty of the merchant to the head of bis 
gild was slowly evolved the merchant judge, whose 
authority the State had finally only to confirm, not 
to create. 

In the history of the Spanish courts of commerce 
the chief point of interest is the rise of maritit 
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courts of the type of the Pisao sea consulate. Ih 
Spain, the sea consuls were, as in Pisa, maritime 
judges with full powers of jurisdiction over all 
maritime disputes. At Barcelona there was a curiouB 
reversal of the process of development that took 
place at Pisa, where from the " Curia Uaus " — a 
court with jurisdiction both for maritime and ordinary 
commercial disputes — were gradually wrested all 
maritime cases, which were transferred to the con- 
sulate of the sea. The Barcelona consulate, on the 
other ha.nd, ori^'inally created as a purely maiitime 
court, finally developed into a court which took 
coguisauce of all commercial cases of whatever 
nature. 

As similar courts of a later date than the Pisan 
consulate the Spanish maritime courts naturally 
suggest the theory that they were founded in direct 
imitation of the Pisan institution. There is much 
that supports the theory. It was in the Aragonese 
kingdom that the sea consulate in Spain first arose, 
and the commercial connection between Aragon and 
Pisa was permanent and close. As early as 1233 
James I. of Aragon granted trading privileges in the 
Balearic Islands to Pisan merchants; and a few years 
later (1256) he granted permission to the Pisans in 
every part of bis kingdom to elect consuls and be 
judged according to their own law in all cases, even 
those of bloodshed. About the same time (1278) 
the Catalonians had their consuls and rectors in 
Pisa, and the king of Aragon declared (1284) it was 
his intention "always to honour the Pisans as they 
have ever been honoured by our predecessors," J 
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Schaube^, who has gathered and marshalled all 
the available evidence, holds that the close com- 
mercial connection between Pisa aud the Aragonese 
kingdom and the striking similarity that existed 
between the sea consulate in the two States justifies 
the belief that there was in Spain direct imitation 
of the Pisan court. On the other hand Goldschmidt, 
whose opinion is of the greatest weight, does not 
consider the theory proved, though he lays stress 
repeatedly on the influeuce of Piaan upon Spanish 
maritime law. The evidence however adduced by 
Schauhe is so strong that his theory may be regarded 
as iu the highest degree probable. 

It is for Valencia, at the time already part of 
the Aragonese kingdom, that there is the earliest 
evideuce of the existence of a sea consulate. Its 
creation (1283) was due to royal charter. Every 
year two consuls were to be elected by the " prnbi 
homines maris" and confirmed by the king. Just 
as at Pisa the consuls were elected by the sea 
gild, they were in Valencia elected by the "good 
men of the sea," aud iu Valencia as in Pisa the 
consuls were laymen, skilled " in the art and usage 
of the sea." But while in the Italian city the sea 
consuls also possessed administrative functions, iu 
Valencia their powers were solely judicial. The law 
that they administered was the customary law of 
Barcelona. " They shall decide," runs a clause of 
the charter, "contracts aTid disputes between men 
of the sea and merchants, which are to be decided 
accordiug to the custom of the sea as it was wont 

" Scbflobe, Daa Coiisulal lie/ Meerei in Piia. 239—241. 
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to be done at Barcelona." In the following year" 
(1284i) a judge of appeal was created wlmse nomina- 
tion the king reserved to himself. The king however 
only once exercised hia right of nomination, and the 
election of the jndge of appeal lay, as did that of the 
consuls, in the hands of the "navigators, masters and 
mariners." The jurisdiction of the court was exten- 
sive. "The consuls," declare the regulations of the 
court (1336—43)', "determine all questions which 
concern freight, damage to cargo laden on board ship, 
mariners' wages, partnersliips in shipbuilding, sales 
of ships, jettison, commissions entrusted to masters 
or to mariners, debts contracted by the master who 
has borrowed money for the wants or necessities of 
his vessel, promises made by a master to a merchant, 
or by a merchant to a master, goods found on the 
open sea or on the beach, the fitting out of ships, 
galleys, or other vessels, and generally all other con- 
tracts which are set forth in the customs of the sea." 
"The consuls of the sea have all ordinary jurisdiction 
over all the contracts which have to be determined 
according to the custom and usage of the sea, and 
which are declared, stated and specified in the 
customs of the sea." Perhaps the most interesting 
feature of the Valeneian court was the influence 
exercised by the mariners and merchants upon the 
jurisdiction of the court and the law administered by 
the consuls. This influence was not merely due to 
the fact that the consuls were themselves merchants 
or mariners elected in open assembly by the seamen 

' Black Book of Admiralty. 
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and merchants of the town. In cases where there 
were reasonable grounds for suapectiog the im- 
partiality of the consul or the judge of appeal, tlie 
regulations provided that a prudhomme of the sea 
gild should be associated with them, and in the same 
spirit the onsuU were ordered to take counsel with 
the prudhommes of the merchants and of the sea, 
should any doubt arise as to what the law on any 
point really was. " When one of the consuls, or both, 
in any matter are objected to as suspected by either 
of the parties who proceed before them and the 
reasons of the suspicion are apparent, they have to 
associate with them a prudhomme of the gild of 
navigators, if one only of the consuls is objected to, 
and if both are objected to, they have to s 
with them two prudhommes of the gild of n 
who are not suspected by the parties. And together 
with these they conduct the proceedings and give 
sentence in the matter." " The judge in the same 
way, if he is objected to on suspicion, has to associate 
with him a prudhomme of the sea gild who is not 
suspected by either party," "The sentences which 
are given by the said consuls and judge are given 
according to the written customs of the sea and in 
accordance with what is declared in the different 
chapters of them. And there where the customs and 
chapters are not sufficient, they give them upon 
consultation with the prudhommes of the merchants 
and of the sea, that is, always according to the 
majority of the voices in couucil, regard being had 
to the persons who give their advice." It was not 
however only in cases of doubt or of suspected 
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by the fact that they were placed as an introduction 
at the com men cement of the famous Barcelona code 
of maritime law and that they were applied to the 
later consular courts of Spain. 

From Valencia the sea consulate of Majorca took 
its form and constitution, for in the year 1343 Peter 
the Fourtli of Aragoii by a charter, the test of which 
is found in a printed collection of Perpignan charters, 
authorised the consuls of Majorca' to conform to the 
Valencian "judicial order." In the charter it was 
expressly stated that "the men of the sea shall 
assemble every year and elect a consul and judge 
from among (de) the men of the sea gild who shall 
determine and decide all cases which arise from 
maritime transactions." As in Pisa, the jurisdiction 
of the gild court met with strong opposition. The 
town government overrode the royal charter and, 
claiming the right to appoint the consuls and judge 
of appeal, appointed men who were not connected 
with maritime pursuits. The king seems to have 
sided at first with the municipal authorities and to ] 
have appointed for life the town clerk as scribe toJ 
the consuls. The gild protested and the kiug gave j 
way, declaring that it was not his intention to act ] 
contrary to the charter of 1343. 

Only a few years after the institution of the | 
consulate at Majorca a royal charter granted to the \ 
sea consuls of Barcelona the rights of jurisdiction j 
that the consuls in the former place possessed. The 1 
charter did not create sea consuls at Barcelona, for i 
they existed before and perhaps long before the date j 
' PardasauB, CoUeclion de Loin Maritime!, v. 326. Schaube, 246, 
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when the charter (1347) was granted, though the 
earliest certain reference to sea consuls in Barcelona 
goes no further than 1302, and it is doubtful whether 
they at that time posEesaed judicial powers. One 
important difference the charter established between 
the consulate at Barcelona and the consulate of 
Majorca or Valencia. In the latter the election of 
consuls and judge was in the hands of the sea gild, 
while at Barcelona their election was entrusted to 
the town authorities. The coosula were however 
brought into close touch with the merchants and 
seamen of the town by a royal ordinance (1394) which 
conferred on the consuls the right' to summon 
assemblies of the merchants and consuls with them 
on matters of commercial interest ; at the same time 
an elective committee of from ten to twenty 
merchants was created and the committee and 
consuls were entrusted with administrative functions ; 
" procurandi mauuteuendi et defendendi ubique 
arteni mercantilem." A few years later(1401) a most 
important cbaoge took place. The consulate ceased 
to be a purely maritime tribunal and was granted by 
royal charter jurisdiction in "all civil cases arising out 
of mercantile transactions whether by land or by sea." 
As in Pisa, it was with difficulty that the Barcelona 
court made good its claim to pronounce final 
irrevocable sentences; and in 1405, for example, the 
freedom of the consulate from the control of royal 
courts was seriously endangered. 

Appeals were allowed in cases of "restitutio in 
integrum," and delay or denial of justice through the 
' Scbaolie, 352. 
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malice or negligence of the judges. Though a 
eerioos blow to the power of the consuls, who had 
urged that in cases that came within their jurisdiction 
no royal official could in any way interi'ere, the 
change was not permanent and a royal charter four 
years later recognised the claims of the consuls'. 

Gradually the sea consulate was established in 
the chief commercial towns of Spain, and by the 
middle of the l7th century it existed in Tortosa, 
Burgos, Bilbao, Seville and Madrid. Nor was the 
influence of the establishment of the sea consulate as 
a recognised institution in the Aragonese kingdom 
confined to Spain alone. It exercised a great 
influence in Sicily, Italy and France. At the close 
of the 13th century, when the royal house of Aragon 
obtained possession of Sicily and Southern Italy, the 
consulate, perhaps owing to Fisau influence, was 
already established in Messina, but under the new 
dynasty the powers and jurisdiction of the sea consuls 
at Messina increased'. They acquired by the 
commencement of the 14th century the right to 
nominate the consuls in foreign cities of all the towns 
of Sicily and, as at Barcelona, they finally obtained 
by royal charter (1450) juriadiction over commercial 
cases of whatever nature. In all probability this 
change was due to the influence of the development 
that the sea consulate had undergone in Aragon. 
Similarly the political union of Southern Italy with 
Spain was followed by the almost universal establish- 
ment of the sea consulate in the ports of the kingdom of 
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Naples. For France Perpignan, the capital of the 
county of Rouasillon, served aa the starting point of 
Spanish influence upon the creation and coastitution 
of the sea coDsulate'. As early as 13S8 King John 
of Aragon "granted to the town of Perpignan the 
right to have a sea consulate of the form regulated 
by the charter for Barcelona." " The Perpignan 
charter," says Pardesaus," conferred upon the town 
the right to establish the consulate and authorispd 
the magistrate to follow the rules relating to 
competence and procedure traced in the series of 42 
articles in use at Valencia." Upon the acquisition of 
Rouasillon by Louis XI. the judicial powers of the 
sea consuls of Montpelier, who " until then as simple 
aediles and subordinate administrative officials had 
been simply charged with the maintenance and super- 
intendence of the canal aud port," were reorganised 
upon the model of the sea consulate of Perpignan, 
The royal ordinance (1+63) assigned to the consuls 
maritime cases arising in Montpelier, Argues-Mortes, 
Agde and the surrounding district and gave them 
power " de cognoistre des debats, tout ainsi et en la 
memo forme et maniere que font et ont accoutum^ de 
faire an consulat de raer de la ville de Perpignan." In 
the course of a century sea consulates were established 
at Touiouse(15+9),Pari8{1563) and Marseilles (1565). 
It would seem that while the sea consulate as a 
maritime court first arose in Pisa, the diffusion of the 
institution throughout Southern and Western Europe 
was due to its general establishment in Aragon and 



(]p. 231. 232, 233. 
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to the territorial acquisitions asd losses of tbo 
Aragonese royal house in Southern Europe. 

Long before the introduction of the sea consulate, 

by imitation of the Spanish consulate at Perpignan, 
commercial courts esisted in France'. At Marseillei 
consuls and judges of appeal for commercial cases 
ivere elected as early as 1162 and their functions 
were solely judicial. The consuls at Narbonne, on 
the other hand, though elective and possessed of 
judicial powers, can hardly be called commercial 
judges in the strict sense of the term, as in addition 
to important administrative duties they had juris- 
diction in criminal and civil as well as purely 
commercial cases. They occupied, in fact, much the 
game position as did the Italian town consuls before 
the rise of the consules mercatorunx as commercial 
judges. By some writers the "parloir aus bourgeois'" 
has been regarded as a commercial court, but its 
claim to that title is doubtful. It was the court 
of the "Marchands de I'eau" of Paris. To this gild 
of merchants Philip Augustus had granted rights of 
Bovereignty over the course of the Seine. Terri- 
torial rights and rights of jurisdiction were inseparable 
during the early Middle Ages, and the grant implied 
both the power to make regulations for the trade 
and navigation of the river, and the power to enforce 
those regulations and punish their infraction. To 
this duty the "parioir" in the main confined itself, 
and of the numerous decisions of the court which 
have been preserved the gi'eat majority refer to 

' Morel, Let Juridicliom Commercialfs au Moyen Age, X36— 
* Op. eit., 144—7. 
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breaches of the privileges of the gild, and it is but 
very rarely that it determines commercial disputes 
between individual merchants. It was, as Morel has 
remarked, only incidentally a commercial court, and 
its sole importance lies in the fact that as a court 
composed of judges who were merchants aud elected 
by merchants it may have prepared the way for the 
creation in the IGth century of the consular judges 
of Paris, the prototypes of the commercial judges of 
France from the 16th centary to the present time. 

Among the commercial tribunals of France the 
courts of the great fairs of Champagne' were until 
the 15th century the most important. The earliest 
evidence for the existence of "custodes nundinarum" 
at these fairs dates from the year 1174, The 
method of appointment of the guardians of the fair 
"before the reunion of Champagne and Brie with 
the French crown is doubtful, but at the comraeuce- 
nient of the 14th century they were appointed by 
the great council of the realm." Originally there 
were three of these judges, but later the number was 
reduced to two and finally (1360), as the fairs 
declined in importance, to one. Though aa judges 
in the greatest fairs of Europe they were mainly 
occupied in deciding commercial cases, their powers 
of jurisdiction were not of a purely commercial 
order. For while on the one hand they had only 
jurisdiction over merchants aud persona frequenting 
the fairs, and those who wronged merchants on their 

' Morel, LesJuridictions Gummereialts aa Moyen Age, pp. 148 — 
166. HuveUn, Droit des MarcMi, 244—268, 390—396, 474—479 
etc. Boarqucloli, Etudes titr Us Foim de Champagne. 
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way to and from the faira, on the other haEd they 
possessed bo far as these persons were concerned a 
criminal and unlimited civil jurisdiction. The pro- 
cedure was summary, and appeal luy in the first 
instance to the "Grands Joura" of Troyes and finally 
to the Parliament of Paris. By the close of the 
Middle Ages the Champagne fair, and consequently 
the fair courts, had lost all importance and during 
the course of the 17th century it finally disappeared. 
At Lyons' the fair court developed into a permanent 
court of commerce. Already in existence in the 
14th century the Lyons fair was in 1436 placed for 
judicial purposes under the authority of the royal 
seneschal of Lyons, who, as conservator of the fair, 
"had power, authority and commission to judge and 
determine without long process or figure of pleading 
all the disputes which might arise between our said 
officials and the merchants frequenting the fairs in 
time of fairs." As in Champagne the nomination of 
the judge was in the hands of the central authority. 
Twenty years later the office of "conservator" of the 
fair was separated fi-om that of seneschal, but the 
nomination still remained in the hands of the king, 
and it was not till 1655 after many attempts that 
the consulate of the town obtained a share in the 
nomination of the judges of the "conservation." 
The number of judges was in that year fixed by 
royal ordinance at eleven : the provost of the 
merchants and the four echevins were members of 
the tribunal ex officio; of the remaining six judges two 
were nominated by the king, four by the consulate 
' Morel. 16(i— 18G. Hnveliii, Droit des Marchei. 
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from among the merchants or es-consuls. During 
the 16th century the Lyons court ceased to be 
merely a fair court, and a royal letter of 1602 recog- 
nises the jurisdiction of the court "tant en foirea 
que hois faires." The attempts of the merchants of 
Lyons during the 16th century to secure the crea- 
tion of elective merchant judges is a characteristic 
feature of the later development of commercial 
events in France'. Such judges were created by 
royal ordinance in 1549 at Toulouse and in 1663 at 
Paris. The Parisian judges had jurisdiction in "toua 
procfes ou differens mis entre marchands pour fait de 
marchandise seulement" and were elected in indirect 
fashion by the merchants. Within a year elective 
merchant judges were established at Nantes, Bor- 
deaux, Poitiers and Tours. The inatitutioo became 
general and, though modified in points of detail, 
remains in its broad features unchanged in Modern 
France. 

In Germany' commercial courts rose later than 
in Italy or France, The chief cause of the rise of 
courts solely for commercial cases was the need of a 
prompt justice that the civil lawof France and Italy, 
which was baaed mainly upon Roman Law, did not 
provide. In Germany however, befoi'e the reception 
of Roman Law, the proceedings were mainly oral and 
offered little opportunity for lung dekJS^ It is pro- 
bably for this reason that in the inland towns of 

' Moral, 188—205. 

' SilberschmidC, Die EnUUhung des deiittchen Htinddgeriehtt, 
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Germany no special commercial courts arose during 
the Middle Ages. But the general reception in 
Germany of the Roman Law during the course of 
the 14th and 15th centuries made justice lessi prompt, 
and the merchants began to demand the creation of 
special courts. The loth century saw the rise of 
maritime courts in the chief towns of the Baltic. At 
Frankfort the merchants hegan volunUirily to take 
their disputes to a court of arhitration which had all 
the characteristics of a commercial court of justice. 
There was a definite summary procedure and in 
cases of doubt the arbitrators consulted previous 
decisions which were carefully recorded and re- 
garded as authoritative in commercial matters'. At 
Regenshurg the merchants seem to have adopted 
another expedient to avoid the delays to which the 
Koman process gave rise. During the Middle Ages 
the German merchants in their journeys from city 
to city were governed and judged by a hanse-reeve. 
There is evidence that the Regenshurg merchants 
possessed such officials as early as the 12th century. 
Their name suggests that they were similar to the 
Italian gild consuls, but there is a great difference 
between the two. There is no evidence to show 
that the hanse-reeve was, like the Italian consul, as 
a general rule elected by the mei-chants', and he had 
no powers of jurisdiction within his native city', 

" Morel, 107—8. 

' Morel, 121. 

' Eeatgen. UTkundai, p. 198. itegenabuig Stadtrecbt, c. 12 
(a.d. 1230). "Item civeB poteststem habebunt elegendi haaa- 
graTiom qui diaponat el ordmet extra oivitatem et ua 
tantmu qae reapidant n^otia mmdinanuii,'' ef. Morel, 
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During the 15th century however the ] 
hanse-reeve began to exercise jurisdiction in com- 
mercial cases within the bounds of the city itself. 
Repeatedly the schultheiss of the town complaina 
that the inhabitauts declare that disputes are of a 
mercantile character "in order that they may be 
judged before the hanse court." Von Freyberg 
includes the court of the hanse-reeve among the 
Regenaburg tribunals and states that it had juris- 
diction in commercial cases, of which he especially 
mentions partnership'. As the hanse-reeve was in 
Regensburg an elective official, his court was of the 
same pattern as the consular courts of Italy or 
Marseilles. It was uot, however, till the commence- 
ment of the 16th century that a commercial court 
of this type was recognised by the Emperor, In a 
charter granted to the town of Nuremberg' in 1508 
the Emperor declared that merchants were the 
persona best fitted to decide mercantile disputes, and 
authorised the creation of a number of merchant 
judges. 

The Nuremberg charter however seems, so far aa 
the appointment of merchant judges was concerned, 
to have been observed for only a short time. But 
in the following century a commercial court was 
established (1682) at Leipzig in which the judges 
were partly laymen and partly jurists, and which 
served as a model for the later courts of Germany. 
As in France, the tendency was in favour of lay 
judges, and in both Germany and France the com- 

1 Morel, 109. 

> Silberscbmidt, 59. 
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mercial courts have retained in their maiu features 
the form and constitution that they assumed during 
the 15th and 16th centuries. The commercial 
judges of modem France are still merchants elected 
for the purpose, and the modern commercial courts of 
Germany cousiat, as did the Leipzig court of 1682, 
of merchants and of jurists. Italy alone of the three 
couutries has broken completely with the traditions 
of the past. During the Middle Ages the Italian 
commercial judges were merchants who sometimes 
had jurists associated with them ; from the close of 
the Middle Ages down to the 19th century the 
system of commercial courts composed not of mer- 
chants alone, but of merchants and jurists together, 
gradually became the rule and was but the natural 
development of the Italian medieval courts. But 
the recent abolition iu Italy of separate commercial 
courts and the transfer of their jurisdiction to the 
ordinary courts of common law mark a new de- 
parture in the history of the commercial jurispru- 
dence of Italy. 

In England as on the continent there were 
during the Middle Ages numerous local maritime and 
fiiir courts; and, when for financial purposes the bulk 
of the foreign trade of the country was in the 14th 
century compelled to pass through a few important 
towns, special courts were created in these staple 
towns to administer the Law Merchant. A mayor 
and two constables were chosen annually to hold the 
court of the staple, which had jurisdiction in all 
pleas concerning debts, covenant and trespass. As 
with the judges were associated two merchants j 
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chosen respectively from among the merchants who 
came from the North and those who came from the 
South, the court evidently constituted a lay tribunal 
similar to the maritime courts of Spain and the 
later commercial courts of France. 

Appeals lay from the staple courts to the 
Chancellor and Council, just as in the contemporary 
fair courts of Champagne appeal could be made to 
the Parliament of Paris. It would seem that the 
association of merchants with the commercial judges 
was in England a recognised institution during the 
Middle Ages. In the maritime court of Padstow 
a case reported for the year 1383 shows that the 
trial took place before the mayor and burgesses 
assisted by a jury of mariners and merchants^ In 
fair courts the merchants declai'ed the law. The 
recoi'ds of St Ives Fair (1275) refer to one of the 
decisions as " the judgment of the court and of the 
merchants"; and a few years later in the same court 
a case is respited " until it shall he more thoroughly 
discussed by the merchantH"." The evidence of the 
14th century Bristol treatise on this point is most 
explicit, " In every ' curia mereati,' " it declares, 
" all judgments are to be given by the merchants of 
that court and not by the mayor or seneschal If 
the mayor or seneschal should presume to give the 
judgments, the person aggrieved should have remedy 

' Mareden, Select PU(u of Admiralty, vol. i. Introdnction 
p. 49. 

' Mailland, Select FUas in Manorial Courts, p. 137 (1291 i.D.) ■ 
andp. 147 (1275 A.D.); <). Appendis Nos. lands. 
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against them as ' contrary to law and custom and I 
the Law Merchant'.'" 

Fair and Market and Staple courts were all I 
local courts, but during the 14th ceotury the expan- 
sion of English trade and the necessity of checking 1 
piracy led to the creation of royal maritime courts 
under the authority of the Admirals of the Fleet , 
The eariiest instance in England of the use of the title J 
of admiral dates from the year 1300 when Gervaael 
Abelard is mentioned as admiral of the fleet of the^ 
Cinque ports, but for half a century there is no ' 
evidence that an admiral's court existed with judicial 
powera over non-members of the fleet. In 1357 
however there is a reference to a judicial decision of 
the admiral in a prize case; and three years later a 
captain of the fleet is appointed with full judicial 
powers "querelas omnium et singulorum armatae 
praedictae audiendi et delinquentes incarcerandi 
castigandi et ptmiendi et plenam justitiam ac omnia > 
alia et singula quae ad huiusmodi capitaneum et 
ductorem pertinent et pro bono regimine hominum 
praedictorum necesaaria fuerint faciendi prout de jure 
et secundum legem maritimam fuerit faciendum 
A few months later, upon the appointment of a single' I 

■ Chii^teiU.p.lOiu Little Red Book of Bristol. The"Hui 
at the commeiciBil courts are accordini; to the treatise, 
(p. 71) : '' omnea illi qui fcofFati aunt et reBidentes infra limitei I 
ciTitiitum, feriaram, portuum, burgorum et villarum mercato- 
riaium, et eciam oniaea meicatorea qui fz comveludine feiias 
Ben mercata viaitaut, et illi quorom nomitia in papiro auct mercati | 
niti Bint deiici vel clerical! statu utentea, Canutes, Barooes, 
Buoneti, vel milites." 

' Marsden, S. Plta$ of Admiralty, Introduction, p. 42. 
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admiral to command the whole English fleet, a royal 
patent was issued authorising the admiral to appoint 
a deputy and " giving to him full power. ..of hearing 
plaints of all and singular the matters that touch 
the office of the admiral and of taking cognisance 
of maritime causes and of doing justice and of 
correcting and punishing offences and of imprisoning 
and of setting at liberty prisoners who ought to 
be set at Hberty, and of doing all other things that 
appertain to the office of admiral as they ought to 
be done of right and according to the law maritime'. 
The jurisdiction of the Court of Admiralty as 
established by the admiral's patent was vagiie and 
gave the court full scope to extend its power. 
Complaints were made by the local courts of the 
encroachments of the Court upon their jurisdiction, 
"Because," declares a statute' of 1390, "great and 
common clamour and plaint have often been made 
before this time and still are made that the admirals 
and their deputies hold their sessions in divers 
places within the realm, both within franchise and 
without, taking to themselves greater power than 
belongs to their office, to the prejudice of our Lord 
the king and of the common law of the realm and to 
the great damage of divers franchises, it is granted 
that the admirals and their deputies shall not in 
future meddle with anything done within the 
kingdom, but only with anything done upon the sea 
as was the custom in the time of the noble King 
Edward III." This act does not seem to have been 

1 Maieden, S. FUai o/AdmiTntly, Introdnotion, p. 43. 
* Black Book of Admiralty, i. 41S. 
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found sufficient to restrain the encroacbmenta of the I 
admiralty, for two years later the limits of its juris- 1 
diction were more carefully defined. "It is declared, i 
ordained and determined," runs the statute, " that of 1 
all contracts pleas and plaints and of all other things I 
done and arising within the body of counties as well J 
by water as by land and also of wreck of the sea, the i 
court of the admiral shall have no cognisance, power 
or jurisdiction ; but that all such contracts, pleas and 
plaints and ail other things rising within the bodies of 
counties as well by land as by sea as aforesaid and 
also wreck of the sea shall be tried, determined and ■ 
discussed and remedied by the laws of the land and 1 
not before the admiral nor his lieutenant in any I 
way: nevertheless of the death of a man and of 1 
a mayhem done in great ships being and hoverinjf 1 
in the main stream of great rivers, only beneath the 1 
bridges of the same rivers near the sea and in 
other places of the same rivers the admiral shall 
have cognisance'." Shortly after the accession of ] 
Henry IV. a remedy was provided for those who had i 
been sued, contrary to the terms of the statute of i 
Richard II., in the Court of Admiralty, enablin 
them to recover double damages in the ordinary 
courts from the plaintiff, who was moreover liable 
fineofi;iO. The common law courts issued frequent 
writs of prohibition based upon the statute of 1392 i 
and checked encroachments on the part of the j 
admiral's jurisdiction. Atfiratthe admiralty adopted ! 
the system of trial by jury, which was still in vogue 



■ Black Bonk of Admiralty, i. 413, 414. 
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in the middle of the 15tL century'. By the middle j 

of the 16th century however the jury system had j 
been replaced by trial by witnesses. The procedui 
and the law administered were largely baaed upon | 
the Roman civil law. The towns of Bristol. Brii 
water, Exeter, Barnstaple and Wells complain 
early as the reign of Richard II. " of the delays of 
the law civil," and in the loth century "articles of i 
the lieutenant genei'al of the high admiral" it waa 
provided that the judges " should only mis the law I 
civil with the law maritime there where it may ' 
be equitable," The activity of the court increased | 
under the Tudors, but during the 17t!i century a j 
determined attack was made upon its jurisdiction I 
by the common law courts. The attack was in the 1 
main successful, and most of the civil jurisdiction , 
of the Admiralty couri^H was usurped by the courts J 
of common law, and not recovered till the 19th j 
century. 

It was not only at the expense of the Admiralty 
that the common law courts extended their juris- 
diction. During the loth century the merchant 
gilds in England lost much of their importance ; 
and though a few fair courts still continued and the ] 
courts of some of the larger cities retained their ] 
jurisdiction, the common law couriis began to occupy 
themselves with commercial cases of every kind. I 
During the 17th century the decisions of Lord Holt J 
tfid Lord Mansfield introduced into English common j 
|iw most of the customs and usages of English I 

^ Maisdeo, S. P. of A., Introductioii, 64. Black Book of I 
ttdmiraUy, vol. i. p. 267, 
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merchants, and the Law Merchant became an integral 
part of the common law of the realm, and the 
common law courts practically the only courts where 
commercial cases were decided. While France and 
Germany still adhere to the medieval system of 
separate commercial courts entirely or partly com- 
posed of lay judges, England had by the 17th 
century already begun to transfer the jurisdiction 
over commercial cases to the ordinary law courts, 
and by the 18th century the process was practically 
complete. But to the local commercial courts of 
the Middle Ages and to their merchant judges 
Western Europe owes a great debt. Out of their 
own needs the medieval merchants created their 
own courts and in those courts evolved, expanded 
and systematized a body of commercial law, speedy, 
equitable and flexible, which forms the basis of the 
commercial rules of modern times. 



CHAPTER IV. 



PERSONS. 



The merchant was diiriug the two or three 
centuries that followed the rise of the Law Merchant 
almost invariably a member of a giid which early 
acquired a monopoly of trade for its members. In 
England such clauses as " We grant a gild merchant 
with a hanse and other customs belonging to the 
gild so that no one who is not of the gild may mer- 
chandise in the said town except with the consent 
of the burgesses" are found in practically all the 
Merchant gild charters from the 13th century on- 
ward. Though in most of the countries of the con- 
tinent the gild did not exercise the influence upon the 
government of the town that it often exercised in 
England, neai'ly everywhere the gild existed and 
secured for its members, in early times at any rate, a 
practical monopoly of trade. It would be wrong indeed 
to assert that even during the early period of the gild 
system all who were actually engaged in trade 
belonged without exception to a gild, but for long 
such cases were the exception and not the rule. The 
general insecurity and lawlessaess that characterised 




the early centuries of the Middle Ages forced the 
medieval merchant to organise and to combine in 
order to defend his own interests. But though the 
gild was perhaps at first a necessary expedient in a 
lawless age, it proved, with its tendency towards 
esclusiveness and its narrow-minded desire to develop 
not so much the trade of the whole country as the 
trade of its own locality, a hindrance rather than a 
help to the development of coran>erce as order was 
gradually established and nations and kingdoms 
gradually rose out of feudal anarchy. When towards 
the close of the Middle Ages France and Spain, 
Sicily and England, Denmark and Scandinavia 
formed well organised kingdoms, a commercial 
system that regarded the merchant of one city as an 
alien when trading in another city of the same 
kingdom no longer corresponded to the needs of the 
time. Commerce had outgrown the period of 
municipal exclusiveness that the gild system repre- 
sented, apd the gild everywhere lost much of its 
power and importance. Gradually the merchant was 
ireed from the necessity of joining the gild and 
the development of commerce was left to individual 
initiative and enterprise. The gild however proved 
to be long lived, and centuries after it had outlived 
its day of usefulness it continued in some countries 
to enforce rules and regulations no longer adapted 
to the new political and economic conditions of 
Europe, 

In Italy the emancipation of the individual 
merchant from the monopoly of the gild began 
early; for in commercial development it was far i 
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advance of other coantrics and it realised earlier 
than was realised in most countries the evils of 
absblutely confining trade and commerce to a 
close corporation. As elsewhere, the privilege of 
trading and manufacturing was at first confined, 
with rare exceptions, to members of the various 
gilds, and the old rule was maintained iu many 
places until the close of the Middle Ages and even 
later'. As early aa the 13th century however some 
of the town statutes freed both merchant and 
citizen from the obligation of entering a gild ; and 
the frequent employment in the statutes of such ex- 
pressions as "eonsoeti," " usitati," "usevoli mercatores" 
shows that in Italy there existed during the lith 
and 15th centuries a well recognised class of mer- 
chants who were not members of thegild'. Thesame 
change, though generally later than in Italy, took 
place elsewhere, and slowly it became no longer 
necessary for the trader to be a member of a gild 
to enjoy the legal privileges of a merchant. Fore- 
most among those privileges was the right to be 
judged by the Law Merchant. That law was in its 
origin a personal law, the law of a special class. In 
virtue of bis profession the merchant had a right to 
be judged by a law different from the common law. 
It wafi a law based largely upon the usages and 
customs of the merchant class and often administered 
by the merchants themselves. The Law Merchant in 
the main retained throughout the Middle Ages this 
characteristic feature. In England the view that 
' Lattes, p. 82, note 1. Fertile, vol. n. patt i, p. 130. 




the applicatiou of the principles of the Law Merchan^ 
was a legal privilege, to which the merchant alone 
coiild lay claim, was maintained in part till the end 
of the 17th century. In 1613 the plea that an 
acceptor of a bill of exchange was not a merchant 
was held by the court to be a good defence to a 
claim on the bill, and it was not till 1692 that the 
English courta ventured to ignore the personal 
character of the Law Merchant by deciding that if 
gentlemen accepted bills they ought to pay them'. 
France had effected the same development a century 
earlier, and the Paris court of commerce, which was 
established in 1563, and the nuraeroua courts of 
which it was the model, bad jurisdiction and applied 
the Law Merchant in all cases of bills of exchange 
whether the parties to the suit were merchants or 
not. The main course in the development of the 
legal status of the merchant would seem to be that 
this status, long confined to members of a close 
corporation, was gradually extended to all those 
actually engaged in trade, and that the merchant 
gradually ceased to liave an exclusive claim to 
the speedy and practical justice of the Law 
Merchant. 

In countries where the Roman Law prevailed 
the Law Merchant does not seem in early times to 
have been able to secure freedom of contract for the 
married woman. In Italy, for example, she could 
only carry on business with the consent, express or 
tacit, of her husband, who was responsible in virtue 
of that consent for the execution of all contracts 
1 Sarafield i<, Witherby, Carthew 82, quoted by ScrnttQU, p. SO. ■ 
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that she might make'. In the case of "filii familiaB," 
however, the influence of German law and the 
necessities of commerce triumphed over the maxima 
of Roman law even in Italy, where the common law 
of the land was in the main Roman, and a Alius 
familiaa actually engaged in trade on his own 
account was considered "sui juris" even though he 
continued to live in his father's housed 

The agents and factors of the merchant were 
in Italy subject like the merchant himself to the 
jurisdiction of the commercial courts and they could 
claim to be judged according to the Law Merchant in 
commercial disputes with one another or with their 
master. In case of their employer's failure they 
were in many Italian towns held liable, under 
certain circumstances, for his debts, and they had 
the right to conclude contracts binding upon the 
merchant whose factor they were'. Consequently 
the distinction between factor and partner was often 
of no great practical importance; and in a letter sent 
from Pisa to Florence in 1310 it was declared that 
in mercantile usage "factor" and "socius" had the 
same significance*. 

In England however aa late as the reign of 
Edward I. the whole common "law of agency was 
still in its infancy." But whatever view the king's 
courts might take, the Law Merchant in England 
1 in the 13th century that when an agent 



' Fertile, ui. pp. 309, 310. 
' Fertile, vol. iii. p. 380, a. 33, 
' LattBS, p. 103, notes U and 14. 
• Ooldsohiuidt, 250, n. 51. 



Goldscbnudt, pp. 249, 250. 
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bought goods the property was vested in the prin- 
cipal not in the agent. A case in the fair court of 
St Ives for the year 1291 ilhistratea this point. 
Hugo Pope was distrained in a suit by means of a 
horse. "And thereupnn a certain Alan of Berkham- 
Btead comes^and alleged in full court that the said 
horse was hia and that he had bought the horae lor 
his own for use of a certain Thomas of ' Raminesden,' 
and he placed liimaelf of his own free will on the 
inquest, and the opposite party likewise. And the 
inquest — comes and says that the said Alan unjustly 
claims the horse as his own; nor has he any part in the 
borse because the said Alan bought the horse to the 
use of the aforesaid Hugo as the 'valet' and broker of 
Hugo; and Hugo instructed him to pay 20 shillings in 
the name of Hugo for the liorae — wherefore it was 
considered tbat the horse be kept and taken until 
the aforesaid Hugo shall have given satisfaction'." 
The Bristol Treatise on the Lex Mercatoria gives 
a valuable account of the legal relations of master 
and servant in their bearing upon transactions with 
third parties. " Because frequently and genei'ally it 
happens," the treatise declares, " that apprentices 
and 'sub -merchants' who publicly and openly trade 
under their masters procure the loan and accommo- 
dation of money, goods and merchandise to their 
masters' use, and if they were borrowiug by them- 
selves and not for masters of this kind, one 
would not deliver to them goods at all, — it is 
ordained that the masters of theae apprentices and 
Bub-merchants shall in the same way be answerable 
' See Appendii No. 4. 




for goods and merchandise delivered to them in any 
way by the hands of their apprentices and sub- 
merchants just as if they themselves had received 
those goods and merchandise with their own hands, 
provided that the apprentices and agents (submer- 
catores) are known to be under their master and to 
be openly serving and trading with the goods of 
their master before and after an exchange or 
delivery of this kind, or at any rate at the time of 
Buch exchange and delivery. Moreover if their 
property has been advanced, handed over or in 
any way delivered by their agents or other of their 
men, the merchants have the same action against all 
persons in suing for their goods and merchandise as 
if they themselves had advanced, delivered or 
handed over the goods and merchandise'." The 
Law Merchant in England recognised the responsi- 
bility of the principal for the acts of his agent 
provided that the agency was open and well known, 
and based that responsibility upon the equitable 
grounds that credit was generally given to the agent 
simply because it was believed that he was acting 
on behalf of his master. 

If the merchant enjoyed many privileges in his 
own country and elsewhere, as a foreigner he was 
subject when abroad to many legal disabilities, which 
were partly a survival from primitive times when 
the stranger in a foreign land was a rightless person 
unprotected by the law. Defenceless as he was the 
foreign merchant in olden times obtained a security 
that the law did not give by placing himself under 

1 Chapter vii. LittU lied Book of BHitul, p. 66. 
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the protection of a powerfiil individual able and 
willing to protect him. It was even in hiBtorical 
times often a very necessary precaution. " The 
Saxons sold the stranger who had no patron'." 
Gradually the head of the State took tlie foreign 
merchant under his special protection, but the 
stranger had to pay the price. Not only was he 
often subject to dues and tolls that the native 
merchants did not pay, but if he died intestate and 
without children the king, and where feudalism 
triumphed the local authorities, laid claim to any of 
his property that happened to be within their juris- 
diction. It would seem that during the 12th and 
13th centuries thi.'i right of " aubaine " became more 
oppressive. Originally the stranger had a right to 
make a will, and if he had children they succeeded 
to his possessions, but the feudal lord and the free 
commune, and in France the king himself, overrode 
both testament and rights of the stranger's children". 
It is to the credit of the Papacy and the Church 
that it used its vast influence to remedy this injustice; 
and as early as the middle of the 12th century (1109) 
the Pope abolished the "jus Albanagii" within the 
papal States. The influence of the Church was not 
exerted in vain, and Frederick II. (1220) forbade the 
exercise of the right within the bounds of his Empire'. 

' Meginardi, TTomlat. S. Vitti, o. 13, "Peregrinum qui patro- 
nem non habebat vendebant SaxaneE." Quoted by Fertile, m. 
187, n. 1. 

» Fertile, nl. 194. YioUet, HUtoiredt Droit. ..p. 568. For the 
right of BnbaiDB in general eeo Caillemer, Conjiication et adiai' 
riiitration dei tacceiaiom, 147, 178. 

* Sohtoeder, DaUiciu SechtagescMckte, p. 630, note 52 
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But the decline of the imperial power io Italy led in 
that country to a revival of the custom, while in 
France the financial necessities of the crown increased 
the severity of the law. Not only were the children of 
the alien debarred from their father's inheritance, 
but a new maxim — "aubaius ne peuvent succ^der" 
— was added to the old adage "aubains ne peuvent 
tester." But the custom ran. counter to the true 
interests of commerce. The law itaelf the merchant 
was unable during the Middle Ages to abolish, but 
the great mercantile cities and countries by special 
treaties procured exemption from the law for their 
citizens, the richer merchants effected the same 
purposes by obtaining letters of naturalisation, and 
the greater fairs were gradually freed, in France if 
not elsewhere, from the operation of the law. In 
1364, for example, all the Castilian merchants trad- 
ing in France were exempted from the right of 
aubaine; and in 1340 a merchant in return for hard 
cash obtained recognition of the right of his children 
to inherit, and of his own right of testation "tout 
aussi bien comme sil fust nez franchenaent de nostre 
royaume ; et voulons que pour cette cause il ne doie, 
ne puisse jamais estre reputez pour aubaine, epave, 
ou etrauge de nostre royaume." As early as 1294 
a treaty concluded between the captain of the 
Lombards frequenting the fairs of Champagne, and 
the Count of Salins, established that " if any of these 
merchants die within our land or jurisdiction, or 
their messenger or servant, we will cause his goods 
lendered to his messenger or 



partner — or to the messenger 



of the 



I of the 



eaid merchants or of the captain, as sooo as they 
have been demanded from ua or our baililf; hot he 



who haa recei 
the deceased. 
number of fa 
of the fair of 
'■ to all th( 



ved the goods shall carry the will of 
The privilege was extended to a great 
re'. A l-5th century ordinance (1465) 
Chalon-Bur-Saone granted permission 
id foreign merchants to make wills and 
provide for the disposal of their property according 
to their good pleasure. And in case the said foreign 
merchants should die in our land intestate, those who 
ought to inherit according to the written law, the 
statutes or customs of the country, inherit fully and 
without opposition, as if they had died in the place 
of their nativity or where they abode. " But in spite 
of numerous exemptions the old disability still con- 
tinued to be recognised by the law and was not 
abolished in Savoy till 1633 and in France till the 
French Revolution'. 

The esercise of the right of aubaine was greatly 
limited during the course of the Middle Ages by the 
rise of national kingdoms and the increase of the 
power of the crown throughout the greater part of 
Europe. The feudal lord had been inclined to regard 
the mere stranger to the locality as subject to the 
right of aubaine even though he might be a citizen 
of the couutry, while the king only exercised the 
right over strangers to the realm. 

The aliens however were subject to restrictions 
of a more purely commercial character than was the 
right of aubaine. The usage of commercial towns 

' Hiivelia, Ilroit den Marchet, pp. 441, 445. 
< Penile, iiL pp. 197, 198 and uotea 47 and 51. 
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in medieval Europe confined the trade of foreign 
merchants within the narrowest limits. Aa a 
general rule tliey were not allowed, except in fairs 
and in some towna on certain market days, to buy 
from or sell to other strangers, and retail trade was 
very often absolutely forbidden. During their stay 
they were to lodge with a "host" appointed by the 
town or gild magistrates, and the liost was held 
responsible for the behaviour of his guests and 
expected to see that they did not infringe the rights 
of the citizen by retail trade or by dealing with other 
strangers. On the whole these restrictions were 
maintained till the end of the Middle Ages. In 
England indeed the foreign merchant, to the great 
discontent of the towns, was freed during great part 
of the reigns of Edward III. and Richard 11. from 
these restrictions, but under the Lancastrian kings 
they were once more reimposed. The rule that the 
foreign merchant should "go to host" seems in 
England to have fallen into disuse in the 15th 
century, but that it was maintained on the continent 
is shown by the bitter complaint of a pamphleteer 
that the foreigner fared better in England than the 
English abroad. 

"What reason ia't that we should go to host 
In their csountries, and in this English Coast 
They should not so ; but have more liberty 
Than wis ourselves'." 

To this desire to limit and control the operations 
of foreign merchants in the interests of the locality 

' Quoted Id Aahlej, Econoaiic Uislory, vol. i. parC ii. p. 17. 



is partly due tbe important position that the 
brokers' gradually acquired. In the Roman Empire 
brokers already existed but, unorganised and un- 
controlled by the laws, they occupied a far less 
important position than fell to their lot during the 
Middle Ages. Ulpian calls their occupation sordid, 
and Horace describes the merchant who had failed to 
succeed when trading on his own account as a last 
resonrce turning broker, In the Middle Ages how- 
ever brokers had almost attained on the continent 
to the rank of public officials. They were as a rule 
limited in number, appointed by the gild or city 
magistrates, and required to be of good repute and 
citizens of the town. At times the regulations 
plainly show that the brokers were appointed in the 
interests of the local monopoly. " We appoint," 
declares a decree' of the town council of Vienna of 
the year 1348, "for the merchant and traders six 
brokers who are landowners, and true and honest 
folk who shall go into their bargains, and they -and 
no one else shall truly serve strangers and citizens 

and every broker, when he learns that a stranger 

ia travelling through the land against the right of 
the town and the gild, shall bring the matter before 

' For the poaition of brokers in Medieval Italy see Rezzara, 
Dei Mediatori i del Contralto di Mediazinne, iu wliioli DumeronH 
and long quotationii are given from various oit; statutea of ICaJy. 

" KentgHD, UrkiiTidtn, No. 236, p. 8.?0. St. Gftlimalae (Florenca 
1301), Lb. V. cap. 1, p. 157, "Item jurent sensalee dfrnimptuav 
lecrelt coneulibus EalliBmale omnea et aitiguloB nierc&tores faiiieii- 
tea contra formam capituli coDBtituti hujua vel contra ordi- 
najnenta loquentia de Gicuritate averia Kallismala et hominuia 
dicte artis et de retin^ntibus hoipitum /orensUim et de ecrihcntilnu i 
tt promxcttiitiiiut yro fmaailna et de ipiii foren»ihu» ' 
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the gild reeve as he has sworo to do." It was I 
everywhere their duty to keep a written account of 1 
the transactioDS which had been arranged by their [ 
mediation. At Cologne' (c. 1400) " to avoid all I 
quarrels and disputes which might arise between I 
merchants with regard to money or sales, the hosts ] 
and brokers were to swear to write down every sale." 
In the Italian statutes the duties and legal privileges 
are treated with unusual detail, and their position as j 
public officials is recognised by the law coiu-ts. In i 
disputed cases the courts admitted the principle that 
the evideuce of the broker's buoks was to he regarded 
as correct unless there was definite proof of the | 
contrary. 

The 13th century gild statutes of Piacenza j 
declare " that if a dispute arise about contracts or the 
price of goods, the broker who arranged the bargain 
shall be believed on his simple word," while the i 
statutes of C'remuua" (1388) which contain a similar 
regulation show with what care the books were i 
required to be kept. " The brokers are bound to , 
write with their own hand, or to have written, all the ' 
sales which they make of the value of 25 imperial 
pounds or above, if complete payment has not been 
made, in a book, which shall he kept at the ofBce of 
the gild with the consuls and shall he bought with , 
the money of the gild, declaring the name and 
name of the buyer and seller, the article sold and j 
its price and the date fixed for payment; and this I 
they are bound to do within eight days of the day 

' Keutgen, Vrhuii4en, No. 237, cap. 12, p. 331. 
= Quoted bj Re274lra m Dei MediatuH, p. 53. 
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that the bargain was made and the book placed 

in the office of the gild shall be believed unless 
there is proof to the contrary." To secure im- 
partiality it was a general rule that no merchant or 
partner of a merchant should be a broker, and that 
if he had a personal interest in any transaction he 
should inform the parties. Occasionally the statutes 
go further and absolutely forbid the broker to 
negotiate the sale of any goods in which he is in 
any way interested. Appointed as he was by the 
authorities, authorised to report the misdeeds of 
foreigners and to keep a record of their sales and 
contracts, in which his mediation was often declared 
necessary by the laws, and possessed of a legal claim 
to be believed in virtue of his office\ the medieval 
broker occupied on the continent a position of public 
trust and authority which he did not possess in the 
Roman Empire and which, he no longer retains in 
modern times. 

^ St. of Bergamo 14, cap. 57. "Mesetti {i.e, brokers) teneantur 
in scriptis dare quodlibet mercatum...et tali mercato in scriptis 
producto credatur et plena fides adhibeatar." St. of Brescia, 
cap. 9, same expressions verbatim. 



CHAPTER V. 



SALES AND CONTRACTS. 



In sales neither Roman nor Germanic law satis- 
fied the requirements of the medieval merchant, and 
very early traders began to assert maxima of their 
own better suited to their needs. It was in market 
and fair that in all probability the new rules first 
became customs that ripened into laws. Early in 
the 11th century a German poet writes that mer- 
chants were asserting the validity of sales made in 
fairs, though concluded without the usual formalities. 
That the merchants should try to alter the existing 
law regulating sale and possession of goods is not 
surprising. Neither Roman nor Germanic law gave 
to the bargains of merchants that security and 
certainty that the interests of commerce demanded. 
Neither protected against the claims of the original | 
owner the merchant who had in perfect good faith 
bought goods stolen or lost, and neither secured the , 
validity of a sale confirmed by an earnest. According 
to Roman law the rights of the original ow 
remained good against all third parties whether tl 
had acquired possession in good faith or not, i 
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whether the goods had been stolen from the owner i 
himself or from a person to whom he had entrusted j 
them. 

The laws of the Teutonic nationa, however, only I 
recognised the right of the original owner of stolen 
property to make good his claim against third parties, 
if it was actually in liis own possession when it had 
been lost or stolen. If he had lent or entrusted the 
article to any one from whom it was afterwards stolen, ,■ 
he had only a right of action against the person to "J 
whom it had been confided'. 

But this did not make the position of the bona 
fide purchaser more secure; for though the original 
owner had lost all right of action against third 
parties, that right had merely passed to the pei-sou i 
to whom the goods had been entrusted. A merchant ' 
was at any time liable to be called upon to defend 
his right to goods that he had purchased, if they 
should prove to be stolen or lost property. If he 
could not name the person from whom he had bought 
them, he not only lost his property but ran the risk 

' Sohroeder, p. 273. 

Fertile, iv. 256 and notes 3(1 and 27. 

SachseD Spiegel n. 61, g 1. "Weloher Mann,,.fahretide Habe I 
dem anderea leibt oder versetzt, vcrkautl sie dieser, wild aie it™ 
gestobleo Oder gei&ubt ; jeaer mag damm keine Fuderang haben, 
ale gegea den dem er eie lieh oder veraetzte." 

Bnmner, RecltUgeKhichte., ii, 509. " Wurde die Saebe nieht | 
dem Eigentiimer, Bondern elner treliea Hand gestohlen, i 
er Eie gelegt hatte, so war nuc diese in der Lage, deu 'Anefaag' 
durohzufiihren und die DiebstabUbuHse io Anspraob za nehman." 

Frieae und Liesegang, Magdeburger SchSJfetispTiiche, Noa. 1, 1, , 
iiL A 45, pp. 4. 418, 709, 710. 

Muitlaod, History o/E. L. n. 163—6. 
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of being punished as a thief. Even if he was in a 
position to produce the seller, he did not retain the 
goods, and the vouchee whom he had produced was 
called upon to explain how the goods had come into 
his possession. He could defend himself in the same 
way by producing as warrant the person from whom 
he hod made the purchase, and it would seem that 
the process cnuld at first be continued indefinitely. 
Gradually, however, the process came almost every- 
where to be regarded as complete when the third 
warrant appeared before the Court'. 

That ill the 13th century English merchants 
were attempting to secure protection in the possession 
of stolen goods bought in market and fair, and that 
their claim was not recognised by the king's courts, 
is apparent from the evidence of the legal writers of 
the time. "If the accused," writes Biitton', "has any 
warrant within our realm, then he may defend 
himself by voucher, and if he vouched to warrant any 
person who gave him the thing, or sold it or otherwise 
made it over to him, let a day be given him to 

produce bis warrant if he be not present If the 

vouchee comes and enters into the warranty to 
defend the voucher in the possession of the thing, let 
the plea against the principal be suspended and one 
commenced against the warrant. And if the warrant 

* Brutiner ii. 603 and notes 51 — 5. Bmnner qaotes Olto I. 'a 
legislation, "Tunc tercius warens jnret qnod neo latro full, neo 
coUega latronia, sed oum suo propria pretio comparavit et reddat 
rem," and refers to Canale II. 24 § 3, William I. 46, Leges Henrioi 
priiDio.64,§6. Cf. Fertile iv. 2S2 note 13; of. however ease (o. 1500) 
cited aboye,*p. 94, note, Magdebargtr SchSffimprikhe, m A 45. 

s Britton, edited by Niehola, i. S7— 00. 
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makes good his case then let both the voucher and 
hiH warrant be acquitted and the plaintiff sent 

prison If the judgment be given against the 

warrant, then the thing challenged shall be 
to the plaintiff and the principal shall be indicted ol 
felony at our suit, upon presumption of his being an 
accomplice of the warrant who is attainted of the 
felony. If the priocipal has no one tu vouch, he may 
say that he bought the thing at such a fair or siiSlT" 
a market in the presence of a great number of people, 
and paid a toll to the bailifls for it. And if he 
vouches the testimony of the said bailiffs and other 
then present and evidence is given accordingly, or if 
he put himself on the eountiy and is acquitted of 
the felony, and yet the prosecutor has proved that 
the thing challenged belonged to him and that it 
was stolen from him or out of his custody, in such 
case he must be answerable to the owner and give 
him satisfaction, and judgment shall be that the 
claimant recover the thing challenged and that the 
person challenged go quit and lose wliat he gave for 
the thing ; and if he can produce no such witnesses 
let him acquit himself by the country." Evidently 
merchants were beginning to urge that a distinction 
should be drawn between stolen goods bought in 
market and fair and those bought elsewhere. The 
evidence of Bracton is equally strong. " If a person 
should buy a stolen article, though he believe it to 
be legally purchasable, then if he cannot produce a 
warrantor, a distinction must be made whether he 
has bought it publicly in a fair or in a market, and in 
the presence of the bailiffs and other honest men who 
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might give testimony of the fact and that he paid 
toll and customs ; such a purchaser shall be aet free 
when he has returned the article to the true owner; 
but nothing shall be returned to him of the price 
which he paid ; but if he have none of these defences 
he will be in peril'," 

As late as the 13th century "stolen goods can 
be recovered by legal action not only from the 
hands of the thief, but from the hands of the third, 
the fourth, the twentieth possessor, even though 
those hands are clean and there has been a purchase 
in open marketV Evidently the law hampered 
sale and barter, "Commercial business cannot be 
carried on if we have to inquire into the title of 
everybody who comes to us with documents of title 
such as bills of lading or for the sale of goods'." 

The financial necessities of the Lords of market 
and fair, and the increasing importance that was 
attached partly under the influence of the Church 
to the element of good faith, contributed to the 
triumph of the principles asserted by the merchant 
classes. Fairs and markets were most valuable 
sources of revenue to the feudal lord, who was not 
slow in seeing that to protect the honest purchaser 
in the possession of hia goods was likely to increase 
the importance and consequently the revenue of his 
fair. Gradually sales in market and fair were 
specially protected. The merchant who had purchased 
in good feith was either allowed to keep possession 
of the goods or at the worst only bound to return 

' Btacton, Fol. Ifil. '' Pollock iwd Maitiand, n. 185. 

' Serutlon, Mercantile Lav, p. 23, 
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them if the original owner was willing to refund the 
price that bad been paid for them. But if the thing 
shall have been sold, declares the fair charter of 
Cbapelande' for the year 1075, and the buyer has 
lawfully proved that he was unaware that it was a 

thief from whom he bought it (the owner) shall 

have his property and pay the buyer what he gave 
for it. Beaumauoir writing in the 13th century 
gives the same rule. " But if he, who has the thing, 
has bought it in common market, he, who is claiming 
his property which he has lost or which was stolen 
from him, shall not have it back, if he does not 
refund the money which the buyer paid for itV In 
Italy the statutes of Nice established that anyone 
who bought anything openly and in good faith 
" shall not be bound te return it to its owner, unless 
he restore to the huyer the price which be had paid." 
By the 14th century the principle that purchase in 
open market gave sure possession in stolen goods, or 
entitled the purchaser to claim the price, waa gaining 
ground in France, Germany and Italy', and a case 

' Hnyelin, Droit dee Marches et des Foires, p. 435. 

^ Beanmanoir, cited b; Fertile it. 26B. note 35. " Se chil qui 
a la chose racbeta al morcbi^ quemtiD. chil qui paiusnit ea 
cboBe— qu'il perdit oa qui li (u embl^, ne la raoia pae se il ne 
lend I'aigeDt que racheterreE en pais. Mais si il I'avoit achet^e 
horg de marcbi^ par mendre prie que la cboae ne vauFoit — et il ne 
pouToiC tTOnfec eon garant, li demaiidierreB rauroit la chose 
HtQS rargent de la veute paier." 

' Fertile, it. p. SdS and Dimierous quotations and references 
note 3&. 

Goldachmidt, p. 299 note 3, 

Soiroeder, Devlsche Reehtsgeichic, 

HeuBler, Deiitsckes Privalrecht, 
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tried in the fair court of St Ives for the year 1291 
would seem to show that, though not yet adopted 
by the courta of common law, the principle of bona 
fide possession had already become part of the Law 
Merchant in England. A certain Alice complains of 
Mathilda Frances "about three bushels of malt 
found in the hands of the said Mathilda." The 
plaintiff was obliged to find surety that she would 
prosecute the case. But when the case came before 
the court she refused to pursue the plea, and she 
and her pledges were punished and the case was not 
allowed to drop. " Thereupon," continues the roll, 
" the seneschal ex oflScio, as though on the suit of the 
king, demanded of the said Mathilda Frances in 
whose seisin the malt has been found, how she 
wished to defend herself (from the charge) that the 
malt had not been acquired by theft. And she saya 
that for good and for ill she placed herself on God, 
and the sworn neighbours; who come and say on 
their oath that a certain stranger whom Mathilda 
herself did not know had brought the malt to her 
house, and that upon the malt Mathilda had given 
him in exchange eight pence, and that she did not 
suspect the stranger of any theft. And therefore it 
is considered that the said Mathilda together with 
her malt be quit'." 

die NeaetuDg za Q-uDstea des gutglBubigen Erweibsra. Sis besteht 
darin dass vrer eine gestoUeiie Saobe aaf ofTeuem Markte gekaaft 
hat, gegen die Elage des BaBtobleneu geschiitzt wird." 

Jobbi^-Dnval, Bevindicaiion d-es Meublts, pp. Ii8— 9 and 

n. 455—166. 
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As a general rule it was ouly sales in marketfi 
and faira that during the Middle Ages gave secure 
possession of stolen goods. The Jews in Germany 
and Italy were indeed secured in the possession of 
stolen articles that they had acquired in good faith' ; 
it would seem in the Netherlands' that bona fide 
possession was universally protected, and the principle 
was applied in Hamburg and some other seaport 
towns' to merchandiiie that came from beyond the 
seas. But such cases were but exceptions to the 
common law of the countries of Western Europe. 
Ill France and Germany the old Germanic law, that 
the person from whom goods had been actually 
stolen had a right of action against third parties, was 
in the main observed throughout the later centuries 
of the Middle Ages. " When French and German 
law take shape in the 13th century, they contain 
a rule which is sometimes stated by the words 
' Mobilia non hahent sequelam ' (' Les meubles n'ont 
pas de suite'), or to use a somewhat enigmatical 
phrase that became current in Germany, ' Hand 

muss Hand wahren.' Where I have put my trust, 

there must I seek it. We have not here to deal 
with rules which in the interests of Free Trade 
protect that favourite of modern law, the bona fide 
purchaser. Neither the positive nor the negative 
rule pays any heed to goad or bad faith. If my 
goods go from me without my will I can recover 

1 PertUe, IV. 258, n. 34. Schroeder, 710 note ». 
< Scluoeder, 711 and note 12. 
' Hambnrg, Statute of 1370, vii. 9, Breve Pisani 
1286, Lb. i. rub. 135. 
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them from the hundredth hand however clean it 
may be ; if they go from rae with ray will, I have no 
action against anyone except my bailee'." On the 
other hand in the medieval documents, that mention 
special rules applicable to sales in market overt, the 
element of good faith is often expressly recognised'. 
Gradually the privilege was extended in many 
towns to all the places where commercial trana- 
actiona were arranged and no longer confined to 
those concluded in fair or market place'. This 
meilieval custom protecting the honest purchaser in 
open market has passed into the common law of 
Italy and France, Germany and Austria, and in 
England a somewhat extended form of the privilege 
was adopted by the common law. " In the country 
the market place or piece of ground set apart by 
custom for the sale of goods is in general the only 

' Pollook and Maitlaud, H. E. L. u. 155. 

^ Huvelin, note 1, p. -463, and nato 2. page 463, cjuotes several 
eiamplea : among them, Bouteiller, Somvie rural, "Mais quant k 
rnaaige conBlaDiier eaca la riviSre de Samine, a'il eat auoun qui ait 
aahet£ aucune chose en pleio march^ de bonne /oi et bUn ne eon- 
gnoitee ie vendeur..." 

Coutttine de Ferpignan. "Item, ei qai« tern fartivam in 
DuadiuiB Tel in faro vel publioe in platea bma fide emerit, non 
cogitiii etc...." 

CoutuBie deVienne. "Non tenentnr domino rem aiaam restituere, 
etiamai suam probavetit,,..; aisi probaret legitime ipanm eratorem 
Tel creditorem sciTisae tempore empoionis rem ease alien am." 

Franchise de Oenh'e. "Item si aliquia rea mobiles emerit... 
pablice in nundinis, foro et loco publico, infra oiTitateiD, rem 
turtiTam bona fide et line fraude." 

> fVuncftisef ife rouioiwe, p. 2. Subr. de EmpL S. "Qnod si ' 
Bliquis emerit res mobHea in Toloea publice t«1 foro, vel in die fori, 
vel etiam die " ; and of. note 3 above. 



102 



SALES AND CONTRACTS 



market overt there; but in London and in other; 
towns, when so warranted by custom, a sale in an open 
shop is equivalent to and in fact amounts to a sale 
in market overt.'" The rule was developed by the 
naedieval merchant in fair and market, town and sea- 
port, and to him is mainly due the recognition in 
modem codes of the claims of the bona fide purchaser. 
He demanded and rightly demanded that in'mercan- 
tile transactions conducted openly and in the usual 
resorts of merchants, there should be presumption of 
good faith, " The practice of merchants," said Lord 
Bowen, " is not based upon the supposition of possible 
fraud Credit, not distrust, is the basis of com- 
mercial dealings'." 

But the idea of good faith, an idea urged by the 
Church and supported by the merchants, did more 
than create a rule protecting the honest purchaser in 
market and fair. Slowly it undermined the Roman 
and Germanic principle that in general formless con- 
tracts are not binding. " The Germanic races not only 
of the Karlingian period, but down to a much later 
time, had no general notion whatever of a promise 
or agreement as a source of civil obligation. Early 
Germanic law recognised, if we speak in Roman 
terms, only Formal and Real Contracts. It had not 
gone so far as to admit a Consensual contract in any 
case. Sale, for example, was a Real not a Consensual 
transaction. All recent inquirers seem to concur in 
accepting this much as having been conclusively 



UenarUiU law, \ 
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established^," In a few cases Roman law enforced the 
execution of formless agreements, but such cases 
were exceptional, and the general principle that 
"nuda pacta" were not obligatory remained an in- 
tegral part of the system of Roman law. According 
to the two great systems of law that prevailed in 
Western Europe a man was not legally bound by a 
simple promise devoid of legal form. This view the 
Church strongly opposed, maintaining that a man was 
bound by liis word rather than by the dispositions of 
the laws, and a great 13th century Canonist writing 
on pacts declared that according to Canon Law they 
should be observed in all cases, even though formless, 
"because between a simple word and an oath God 
draws no distinction'." The canonical view of the 
inviolability of agreements gained ground. " All 
agreements," remarked Beaumanoir who wrote in 
the 13th century, " are to be kept, for as the saying 
nins, an agreement overrides law." In the same 
spirit the Assize of Jerusalem declared that " if any 
man makes any agreement against the assize and 
proves it, the agreement made and proved must be 
kept, for the adage is 'convenant vaine lei'.'" It 
was but slowly however that the principle was 
generally recognised by the civil law. In France 
it only passed in the 1.5th century into the treatises 
on civil law in the work of Panormitain, Arch- 
bishop of Palermo, who declared outright "that 



' Pollock nnd Maitland, H. E. L. n. 16 
I Hostieuais, ad tit. de pBctia, § qaid s 
Polloak and UaitlaDd, a. 195. 
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a simple promise or agreement i& as valid as the 
stipulations of Roman law'." In Germany, while 
there were attempts here and there from the end of 
the 13th century onward to override the old formalism 
of the law of contracts, that formal system on the 
whole maintained its ground throughout the whole 
course of the Middle Ages'. In England Canon 
and Roman law early lost the power to shape the 
development of Enghsh law, and "hefore the end of 
Edward I.'s reign the King's court had established 
the rule that the only convention that can be enforced 
by action is one that is expressed in a written docu- 
ment sealed by the party that is to be charged there- 
with'." "Of informal executory agreements there 
was in general do remedy in the King's courts*." 
It would seem however that in commercial dis- 
putes the principle of good faith received a wider 
and earlier application. In Italy it was recognised 
by Bartolo and Baldo, the great jurists of the 
14th centurj", that, in acts of commerce, informal 
contracts were binding; and this peculiarity in 
mercantile usage they attempted to explain by an 
appeal to the principles of equity ; this mercantile 
usage was repeatedly recognised by later writers". 



' Viollet, ItiiUiire du droit cifii fran^aii, p. BOO. 

* Schroeder, 730. For reception ot principle see p. 787. 
Heaeler, Privatrecht, a. 24S nod 227. 

* Paltook and Maitland, n. ai9. 

* PoUook, Contractt, 140. 

< Fertile, iv. 461 note 6. GoldBchmidt, 305, note 33. 
Lattee, 11 Diritto Covivifreiale, pp. 123 and 129 : notes 
giie oopionB referenoen. 

St. Calimalae, ii. 4. " Paota et c 
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la England it is probable that the local courts took 
a more liberal view of informal coDtracts than did 
the kiug'a justices. "lo London a man shall have 
a writ of covenant without a deed for covenant 
broken'." 

The record of the Fair court of St Ives for 1291 
presents several cases of disputed contracts in which 
the parties differed as to the terms of the contract, 
but in no case is there any reference to a written 
agreement. The fair courts may indeed have insisted 
on formalities of some kind or other, but it would 
seem that written agreements in such matters as 
partnership or brokerage were not essential. It is 
quite clear that in the 14th century the validity of 
nuda pacta in commercial transactions was recognised 
in Italy by mercantile usage, and it seems probable 
that in commercial and local courts they were recog- 
nised in England. 

In Italy it was not as a rule necessary for 
merchants to state in written contracts the cause of 
the obligation. The consuls of the Merchant Gild, 
declare the statutes of Pia«enza for the year 1323, 
are bound and ought to give and render justice 
(rationem) to any person on any document made or 
written by the baud of a merchant that shall say ; 
■'ego talis debeo tibi tantam pecuniam sicut facerent 



Kallismala /ecerint inter ae unns alteri seu que oUqaia meroator 
fecerit cum tentoribus vet remeudatoribaB vel aliii perionii qua 
huie ftrti noD teuerentur faeiemui invialabiter obeavari axoepto 
de ludo taiUlorum." 

' Poilock. Coatracli, 141, and Pollock and Maitland, ii. 222 
and note 2. 
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et redderent de instnimento publici notarii^," These 
statutes do not stand alone, and several Italian laws 
expressly declare that contractu are to be enforced 
though the cause is not stated in the written agree- 
ment'. The statutes refer as a rule to debts "ex 
causa negotiationis," but as they expressly state the 
contract is to be enforced, even if no cause of debt 
stated, it was inevitable that in practice 
was not necessary. The merchants wished for per* 
feet freedom of contract. A vast number of 
bonds are extant which contain a simple acknow- 
ledgement of the debt without cause assigned^. It 
is perhaps impossible to say that in early medieval 
times all the trading countries of Western Europe 
had gone as far as the great commercial cities of 

' Stat. Merc, of Pkoentia 1323, mbcic 10. 

^ Capitula demeccatoribna fagitivisofMilun, 1317- ••Etiamii 
eaHta debiti no/i ait apposita in ilia acriptnta, vel aliomodoappareat 
debitor seu oonstet de debito, tecmiDO Botvendi debitum etapso, 
teaeatur eC debeal solvere creditori. Et hoo statutom locum 
habeat !□ contractibua praeteritiB, priieseDtibiiH et futuria. 

Stat. Merc, of Bergaiao 1457. St. di B&a Marino, : 
" Scripturae pcivatae contra soribentem babeantar In omn 
pablico inBtrnmento, etianuii tiuila fuerlt expteaaa causa obligft- I 

St. Merc. Breaoia, 1129, c. 107. " Quilibet debitor e 
meicantiarnm faotaram alioui mercatori seu personis, dummodo I 
conatet de debito per carCBm.,.Ben scriptnrain mf 
etiamai causa debiti non sit apposita in ilia soriptQra..,debMt'] 

Cf. Qoldscbinidt. 306. note 36. Lattes, 297, note 9. Fertile; I 
VI. i. 420, note Hi. 

' Des Marez, Letttet de Foire, Documents passim, 13tb cen- 
tury. MoimmeiUa llietoriae Paiiiat, vol. of CarCoe, 12tb aentuiyj 
passim. Eurze, Ranseakten am England, Docami 
4S (1311). 
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Italy in refusing to recognise the recesaity of stating 
tho cause of contracts, but for later times the opinioQ 
of Lord MansficlJ, that the purely English doctrine 
of "consideration" did not apply to commercial 
contracts, is interesting. "A nudum pactum does 
not exist in the usage and law of merchants. I take 
it that the ancient notion about the want of con- 
sideration was for the sake of evidence only — in 
commercial cases among merchants the want of 
consideration is not an objection," 

Though acknowledgements of debts in medieval 
times were often short, containing little besides the 
amount, the names of creditor and debtor, and the 
date and place of payment, the written contract for 
commercial transactions had by the I3th century 
reached on the continent a high stage of develop- 
ment'. " Willingly in order to praise the past has the 
remark been made," writes M. Blancard in the 
introduction to his edition of a series of more than 
one thousand 13th century commercial documents of 
Marseilles, "that for our forefathers to establish an 
obligation the spoken word sufficed. If they wished 
to strengthen the obligation, it was, it has been said, 
not by a written Etct but by shaking hands. This as- 
sertion cannot apply to the 13th century as the long list 
of documents which I have edited or analysed proves. 
Every obligation, even though commercial, was not 
then based on the spoken word alone, nor on shaking 
hands, nor even on the kiss of peace when it was in 
vogue ; it was contracted in writing, and not simply 
and briefly because that would not have presenti 
' OaldBchmidt, ISl. 1G2, uote 31. 
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sufficieut guarantees, but with a luxury of formul 
without connection, or at least out of all proportion' 
with the object of the contract." Though both 
Church aud mercaDtile usage laid stress upoii the 
binding force of a verbal promise, for the aake of 
evidence and to prevent miaunderstandinga contracts 
were no doubt generally committed to writing. 
Perhaps the most striking feature in the medieval 
bonds and contracts is the abundauce of clauses 
safeguarding the interests of the creditor. As a 
general rule they were in Southern Europe drawn 
up by public notaries or professional scribes who by 
the 13th century had become exceedingly numerous 
aud influential. Genoa alone had in the middle of 
the 13th century 200, Pisa at its close nearly 300, 
Milan in the following century well over 500, 
notaries. A single Marseilles notary seems to have 
drawn up in a single year (1245) more than a 
thousand commercial documents and on one occasion 
nearly 60 on a single day'. Under the influence 
of the notaries a uniform legal phraseology- — ^stylus 
mercatorum — was introduced into the commercial 
documents of Southei^n Europe, aud this uniformity 
of language did much to fix and generalise mercan- 
tile customs.. In many parts of Europe contracts 
were interpreted by the rules of Roman law, but the 
universally adopted forms of notarial contracts 
evaded many of the rules of the law which were not 
strict enough to satisfy the requirements of the 
medieval merchant. Almost invariably the debtor 
Bl. Blancord, Documenti Inediti 
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renounced all the advantages that Roman law con- 
ferred upon him: "exceptio non nuraeratae pecuniae, 
exceptio rei venditae non traditae, exceptio doli, 
condictio," privileges of women and many others. 
Thus in Ypres fair bond (a.D. 1281) the Count of 
Flanders in the acknowledgement of a debt to mer- 
chants of Sienna renounces "in his omnibus et 
singulis supradictia — privilegio fori et crucis, ex- 
ception! doli, condictioni indebiti et sine causa vel 
ex injusta causa, convencioni judicum, — omnique 
alii juris auxilio canonici et civilis, cunctisque aliis 
except ion ib us, constitutionibus, dilationibns, defen- 
eionibus, et cujuscunque alterius juris auxiliis": 
and in another, two Ypres merchants renounce in 
favour of their debtor Bertram de Fort, citizen of 
Bochelle, "a bous privileges de Sainte Euglise et de 
croiee prise et a prendre et a tous plais de wistiente 
et de loi mondaine et a toutes les coses qui dendroit 
ce paiement leur poroient eidieret valoir, et le devant 
dit Bertram le Fort greveir on nuire'." In the 
Marseilles contracts the renunciations are moat 
numerous and detailed. To England "the Lombard 
merchants have brought with them precedents for 
bonds, lengthy, precise and stringent forms which 
they compel their English debtors to execute'." In 
England however the continental system of public 
notaries never gained a firm footing. The system 
had great advantages; the notary' was a public 

1 Dee Marez, Lettrea dt Foire a Ypres, Ilocnmeots 84 and 46, 
ef. Nob. 23, 34, 74, 93, 127, 140, 149, 157. 

* Polloofc and Uaitland, i. 219. 

> Fertile vi. part i. p. 416, note 40, and p. 295. Bresaku, Urkun- 
drnlehre, traces the inslitutioa from late Bomon Empire, ch. S. 
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official, origiDally appointed only by Pope 
Emperor; when princes, bishops and cities were 
granted or had usurped the riglit of appointment, 
-the notary still retained his rank of a public ofBcer. 
DocumeDts drawn up by a public notary were re- 
garded by the law as authentic'. 

Other means however were available for securing 
the recognition of contracts and bonds by the public 
authoritiea. The "fair bond" seems to have been 
extremely common in North-Westem Europe, and 
over 7000 of these bonds dating from 1249-1291 
have been discovered at Ypres alone. It is probable 
that until 1275 or thereabouts the Ypres bonds were 
not drawn up by official acribes, but from 1283 
onwards the bonds are the handiwork of a small 
body of clerks who must have been the clerks of the 
town. But both before and after this change the 
bonds were aa a rule authentic documents because 
they were almost invariably drawn up in the pre- 
sence of the town echevina. The number of the 
magistrates present varied ; it was generally two but 
occasionally five or six. The fair bond then became 
a kind of public document. " A proof of the obliga- 
tion became superfluous; the recognition of the debt 
before the magistrates gave it full and entire credence, 

' Bresslan, Urkuudenhhre, 493; " daa Eade der Entwiclielang 
ist, daea die vou einem OHentliohen Notar ausgefertigte formell 
eohte Urkmide ein Instrnmetitum pablicnm, daas heisst, eiu mit 
puhlioa tides ausgestattetea A^tenatuck wird, dae die iu ihtn aus 
amtlichet Wahrnelunung bezeogten TlmtBachen unbedingt beweist." 

Fertile, vi. i. p. 417—18 and notea 18—51. Stat. Antiq. 
Boniae, iii. 112, "Nulla persoDa audeat opponere aliquam exoep- 
tionem contra inBltumentum Bcriptuin manu notarii Romani." 
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and no proof could prevail against it'." At the 
great fairs of Champagne the same expedient was 
adopted and the bonds were passed before the 
guards of the fair, who impressed them with the fair 
seal. Originally it was not necessary for fair debts 
to be ao authenticated. The customs of the fair 
at first aUowed anyone to bind himself "en la 
foire soulz le seel et sans le seel de la foire," and 
debts contracted during the fair could be proved 
by witness. "Item au pi-ouver sa debte, faudra 
instrument scelJe du seel desdites foires ou enregistre 
ou registre d'icellea, ou deulx tesmoings qui temoig- 
neront par une voye ou par gaige de bataille"." 
But a desire to avoid frauds, and to increase the 
revenues of the fail's, led to a change in the law 
and customs of the Champagne fairs. All bonds for 
debts contracted during the iaira were to be authen- 
ticated by the fair seal. The ordinance of 1349 was 
most precise and eatabhshed that "toutes les lecttres 
touchaut le faict et action des foires qui ne seront 
scellee du seel desdites foires, exceptez les memoriaux 
et actea des parties tant seulement, soit de nul effect, 
ny a icelies lettres aucuae foi soit adjoustee." Once 
sealed the bond was valid and could only be repu- 
diated by proving that the fair seal had been forged. 
"Scelauthentique fait foi par la coiiturae." But for 
the bonds of the Champagne fairs the seal not only 
served as a proof of the authenticity of the docu- 

' Ties Marez, op. cil., p. 40 aod IT and 13. 

' The quaiatione from "Les coustumea, Btille et DBaigG" of the 
Cha.ii:ipagiie Fairs are taken fiom Hurelin, Droit dea Marchia, 
174— e. 
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ments, it also gave them executive force throughout 
the French kingdom. Nor was this all. The 
intemntional importance of the Champagne fairs 
gave to their bonds a special value, and at Piacenza 
statutes of 1336 declare that "litterae nundinarum 
Campanie et Brie" should have the evidential value 
and the Fame executive force as public documents'. 
In England the legislation of Edward I. provided a 
ready and efficient method of authenticating the 
debts of merchants and securing their payment. 
Though the two statutes of 1283 and 1285 were not 
confined to merchants or to debts arising out of 
mercantile transactions, the preamble to both statutes 
shows that they were enacted in the interests of the 
merchant classes ; and in 1311 upon complaint that 
the statutes, though favourable to the great mer- 
chants, were found to press hard upon tlie people, 
the regulations of the statutes were limited to con- 
tracts between merchants'. The two acts are of 
great importance in the history of the Law Merchant 
in England. Though enacted in Parliament and 
intended before their modification In 1311 to apply 
to debts of every kind throughout the realm, they 
yet mark a development in the law that was observed 
in the special commercial courts and enforced in the 
case of commercial debt. The use of English statute 
law, and the frequent employment that has been 
made of the statutes and customs of individual cities 
as evidence for the rules of Law Merchant which has 



' Knrzo, Haiueakten aus Engla7ui (HanBiaohe Gesohiaht 
quellen, BbdiI vi.}, InttoduotioD, pp. 28, 29. 
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been declared to be distinct from the common law, 
may perhaps require explanation. 

The Law Merchant was no doubt a special body 
of law. It was the law observed by merchants, to 
a large extent created by them, and distinct in 
England from the common law of the land and from 
the usages and customs of individual cities. Of this 
there can be no doubt and it is recognised in the 
most unmistakable terms by the Statute of the 
Staple of Edward III.'s reign which ordains (cap. 8) 
" that all merchants coming to the Staple, their 
servants and their meiny in the Staple shall be ruled 
by the law merchant in all things touching the 
Staple and not by the common law of the land, nor 
by the usage of bornughs, cities and other towns." 
But though the Law Merchant was thus a separate 
system of law, distinct from the common law, distinct 
from individual town customs, it was by means of 
the central authority that the law waa sometimes 
altered or authoritatively declared; and while it 
cannot he asserted that a commercial usage of any 
individual town, however great or however important 
that town might be, formed a ru!"! of the Law 
Merchant, the usages of the great commercial 
cities tended to conform to the general usage of 
merchants throughout Europe. The Law Merchant 
of medieval times was the system of ndes actually 
enforced in the commercial courts and actually 
observed by merchants in their dealings with one 
another, just as Modern International Law is the 
system of rules actually observed by modem States 
in the relations of State to State, The treaties, the 
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legislation, and the actions of individual States do 
Dot neceaaarily conform to the generally recognised 
rules of International Law, hut they may be and 
are used as evidence to establish what those rules 
really are. In the same way the Statute Law of 
medieval states, the ordinances of medieval kings, 
and the usages of medieval law, need not conform, 
in any particular case, to the commercial regulations 
geuevally enforced among medieval raercbants, but 
they may be used to establish the general usages 
of merchants in commercial cases. Both Inter- 
national Law and the Law Merchant are from their 
very nature vague and uncertain. In modern times 
great nations have held views diametncally opposed 
upon the rules of International Law in not unim- 
portant matters. In medieval times the merchants 
were not rarely at a loss when called upon to declare 
the law, and occasionally craved time for consideration. 
For the rules of International Law and of the Law 
Merchant depend mainly upon the general practice; 
and if with numberless treatises on International 
Law the international rule even in modern times 
can often only be regarded as a moot question, there 
can be no wonder if the medieval merchant was at 
times uncertain as to the rule of the Law Merchant. 
To a modern enquirer the task of determining what 
is a general principle of the Law Merchant and 
what is merely a local or national usage is far more 
difficult than it was to the medieval merchant in 
a medieval court. The attempt however has to be 
made, and everything that throws light upon the 
commercial customs and usages of the time has to 
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be taken into consideration. The commercial 
statutes of any individual countiy or city are not 
the Law Merchant, but that law at times found 
expression in those statutes. The usages of any 
particular town never conformed entirely to the 
usages generally observed in every country ; but 
collectively the customs of the great commercial 
cities of Europe form valuable material from which 
may be deduced by careful comparison what were 
probably the general usages. Moreover while the 
Law Merchant was in its broadest sense the body 
of commercial niles observed throughout Western 
Christendom, it must be remembered that each 
country developed to a certain extent upon its own 
lines. There is a sense in which an " English Law 
Merchant " may be said to have existed. The Law 
Merchant as observed in Elngland was always slowly 
changing; often that change was due to the influence 
of changes that had taken place in the ciimmercial 
usages of other countries and was effected by 
decisions in the special commercial courts in faira or 
staple town or seaport where foreign merchants 
abounded and had a right to express their views of the 
law, forming half of or all the "mercati"of the court 
when a foreigner is a party, or the case is between 
foreigners: sometimes on the other hand the change 
was effected by royal authority, and it was by royal 
authority that the English system of recognition and 
enforcement of debt was brought into closer harmony 
with the usages and laws that already prevailed on the 
continent. "Bonds of record," a speedy process of 
execution, and the liability of the debtor's property 
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both real and personal, were recognised i 
the continental countries of Western Europe, and 
these were the maxims enforced by Edward's legis- 
lation of 1283 and 1285. "Forasmuch," declares 
the statute of Acton Buniell of the year 1283, 
"Merchants which heretofore have lent their goods 
to divers persona he greatly impoverished because 
there is no speedy Law provided for them to have 
recovery of their debts at the day of payment 
assigned, and by reason hereof many merchants 
have withdrawn to come into this realm with their 
merchandises, to the damage as well of the merchaiitM 
as of the whole realm, the king by himself and by 
his council hath ordained and established, That the 
Merchant which will he sure of his debt shall cause 
his debtor to come before the Mayor of London, or 
of York, or Bristol, or before the Mayor and a clerk 
which the king shall appoint for the same, for to 
knowledge the debt and the day of payment, and the 
recognisance shall be entered into a roll with the 
hand of the said clerk, which shall he known. 
Moreover the said clerk shall make with his own 
hand a Bill Obligatory whereunto the seal of the 
dehtor shall he put with the king's seal, that shall 
be provided for the same purpose, the which seal 
shall remain in the keeping of the Mayor and clerk 
aforesaid. And if the debtor doth not pay at the 
day to him limited, the creditor may come before 
the said Mayor and clerk with his Bill Obligatory, 
and if it be found by the roll and by the bill that 
the debt was knowledged and that the day of payment 
is expired, the Mayor shall incontinent cause the 
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moveables of the debtror to be sold, as far aa the 
debt doth amount by the praising of honest men, 
aa Chattels and Burgages devisable until the whole 
sum of the debt, and the money without delay shall 
be paid to the creditor. And if the Mayor can find 
no buyer, he shall cause the moveables to be 
delivered to the creditor at a reasonable price, as 
much lis doth amount to the sum of the debt in 
allowance of his debt. And the king's seal shall be 
put unto the sale aud deliverance of the Burgages 
deviaable for a perpetual witness. And if the debtor 
have no moveables within the jurisdiction of the 
Mayor whereupon the debt may be levied, but have 
some otherwhere within the realm, then shall the 
Mayor send the recognisance made before him atid 
the clerk aforesaid unto the chancellor under the 
king's seal. And the chancellor shall direct a writ 
unto the sheriff in whose bailiwick the moveables of 
the debtor be, and the sheritf shall cause him to 
^ree with his creditor in such form as the Mayor 
should have done in case the moveables of the 
debtor had been within his power. And let 
them that praise the moveable goods to be delivered 
unto the creditor take good heed that they do set 
a reasonable price upon them ; fur if they do set an 
overhigh price for favour born to the debtor and to 
the damage of the creditor, then shall the thing ao 
praised be delivered unto themselves at such price 
as they have limited, aud they shall forthwith be 
ftnswerable unto the creditor for his debt. And if 
e debtor have no moveables whereupon his debt 
"le levied, then shall his body be taken where 
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it may be found and kept in prison until he have 
made agreement, or his friends for him." Two yeara 
later the regulations of the law of 1283 were 
reenacted and in addition the immoveable property 
of the debtor was made liable. "And within a. 
quarter of a year after that 'he is taken," ordains 
the statute of 1285, " his chattels and lands shall be 
delivered to him so that by his own he may levy and 
pay his debt. And it shall be lawful unto him 
during the same quarter to sell his lands and 
tenements for the discharge of hia debts, ami his sale 
shall be good and effectual. And if be do not agree 
within the quarter, nest after the quarter expired, all 
the lands and goods of the debtor shall be delivered 
unto the merchant by a reasonable extent to hold 
them until such time as the debt is levied, ...And 
the merchant shall have such seisin in the lands and 
tenements delivered unto him or his assignee that 
he may maintain a writ of Novel Disseisin if he is 
put out.. ..And if in case the sheriff return that the 
debtor cannot be found or that he is clerk, the 
merchant shall have writs to all the sheriffs where 
he shall have land.. ..And a seal shall be provided 
that shall serve for faii-s and the same shall be sent 
unto every fair." Similarly the Ordinance of the 
Staple (1353) gave power to the Mayor of the staple 
" to take recognisances of debts which a man will 
make him," "to the intent that contracts made 
within the same staple shall be the better holden 
and the payments readily made'." The procedure 
was however made somewhat more severe; execu]^ 
1 Kehle, eap. 9. 
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was to proceed " in manoer as it ia contained in the 
Statute Merchant" (1285), but the debtor was to 
" have uo advantage of the quarter of a year which 
is contained in the said Statute Merchant." 

Originally immoveables had not in Germanic law 
been liable for debt. This principle of Germanic law 
was already losing ground in the times of the 
Carlovingians', and in Italy', France and Germany* 
the lands of a debtor were by the 13th century liable 
as a general rule for the debts of their owner, though 
in many cases they could only be seized after the 

' Bninner, Deutache Rechlageschichte, u. ib'.t, 460; in note 30 
(p. 460) Brunoer rafera to a charter cited io note 41 on p. 74 as 
the pluinest evidence "dass die EntatehuDK der Immobiliareie- 
cution in der Konfiskation friedloHen Gutea ihren reebtgeseliiclit- 
licben AasgaagspDnkt hatte." 

Ct. Fertile, Ti. ii. p. 330. 

= V. Pectile, vi. ii. 381. On p. 338 and 339, notcB 55 and 5fi, 
Fertile quotes inter alia the fallowing : Const, lef;. Pisanae Civi- 
tatis (a.d. 1231). "Data la asoteaza, si apud reum, vel alium 
pro eo, res ipsa mobilia vel immobilis iovenitur, per oonRalem 
jnstitie victori, et in ipsins pateetateia statim tribuatur." 

Stat, of YerGelli, i.ti. 1241. "Si qnis ai postulationein 
orediCoris con sign averit bona sua et de rebna mobilibua non 
consignavit tantuni node poseit saCislieri creditoribas, tunc de 
rebus iiniaobilibi]a,..Hatiafaciat creditoribus ejns,.,." 

3 BtadtrechC Miinster. Bielefeld (circa I2S1), cap. 44. Eentgen, 
Vrkunden, p. 163. " Si quis obtinuerit aenteneiia, quod debet 
ostendere rea de quibua debitor sans el possit solvere, non lioet ei 
ostendere super vestoa suas et sue uxoris et ejoB auppelectilem, 
«' hiibet vriehelfthe {i.e. lands held bj burgage tenure) vel alias 

In Hamburg the landed property of citizens was by Stadtreoht 
of 12()S (□. 22) made liable for debt. See Das Handlangtbuch, 
'Vicko!! von Qeldersen.' edited by Nurrnheim, Introduction, 

p. IIX. 

Sohroeder, RechtigeschichU, p. 767. 



120 SALES AND CONTRACTS 

moveables had been takeu aud found insufficient. 
The process of change was slow and during the 
period of transformjition the usage varieii indifferent 
parts of the same kingdom. In several proviuces, 
writes VioUet in his History of French Law, "in the 
12th and sometimes even in the 13th century the 
movable property of tlie debtor alone was liable for 
his obligations." In Belgium' " immoveables were 
often pledged as a security in commercial trans- 
actions." The whole tendency of mercantile usage 
was to secure the creditor in every way possible. 
This tendency ia not only seen in the introduction of 
a prompt process of execution and the liability of 
landed property for the payment of debt : it also 
appears in the solidaiity stipulated in mercantile 
contracts for sureties and in cases where there were 
several principal debtors. Among the thousands of 
foir bonds discovered at Ypres there are but few in 
which debtors are bound only for their own part, and 
when this is the case the responsibility of each 
debtor is defined most scrupulously. As a general 
rule where there is more thau one debtor in these 
bonds' the debtors bind themselves "chaaeun por le 
tout," and when there were several sureties in the 
same way each was surety for the whole debt'. 



■ Dea Marez, La Lettre de Foire, pp. 40^2. Dus MareE, 
La PropH€t€ FoiaiiTt dam les VilUi dit Moyen Age, pp. 262, 253, 

9 DeB Mnirez, La Lettre de Foire, pp. 40 — 12 and documents, 
nos. 9, 10. 11, 13, 17, 23, 40, 43, 46, 6*, 74, 82. 94. llS, 121. 131, 
163, 154. 

> Dea Marez, noH. 8, 18, 43, 44 B, 53, 55, 61, 64, 70, 83, 88, 
89, 92, 94, 99, 105, 109, 118, 120, 139. 
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There is the same solidarity' of creditor in the com- 
mercial documents of Italy, of Marseilles and iiumeroua 
other towns, and the formularies in the "summaartia 
notariae" of Rolandinus, a work which exercised a vast 
influence upon the form of legal documents through- 
out the Middle Ages, contains the customary formula, 
" unusquisque ipsorum principaliter et in solidum sine 
ahqua exceptione juris." But mei-cantile practice 
went further than this in the early Middle Ages. A 
merchant wiis held responsible iu other cities and in 
other lands for the debts of his fellow townsman. 
The usage however ran counter to the real interests 
of the trading classes, and a series of laws, ordinances, 
royal charters, and treaties gradually abolished this 
burdensome custom. Early in his reigii Edward I. 
declared that the rule should not apply to English 
merchants in English cities and fairs, aud the 
Ordinaoce of the Staple issued iu the middle of the 
reign of Edward III. extended the piivilege, though 
with a saving clause that may have robbed it of 
much of its value, to foreign merchants. The 17th 
chapter of this ordinance declares " that no merchant 
stranger be impeached tor another's trespass or for 
another's debt whereof he is not debtor, pledge nor 
mainpernour, provided always that if our liege people, 
merchants nr other, be iridaraaged by any lords of 
strange lands or their subjects, and the aaid lords 
duly reciuired fail of right to our said subjects, we 
shall have the law of Marque and the taking of them 

> See TeferenccB in OoldBchmidt, p. 309. cote 11, and p. 284 
and notcB. Amooj; these are the English bonds publisbeil b; 
Bond in Arckaeologia, vol. sivni. (London, 18i0). 
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again, as hath been used in times passed without 
fraud or deceit." The same tendency was evident 
in other coiintries. " In 1193 Philip Angnstus takes 
under his protection the merchants of Ypres and their 
merchandise throughout the extent of his realm. In 
future they cannot be arrested either for the debts 
of their fellow citizens or for those of the Court of 
Flanders, unless they had become sureties'." Queen 
Ehzabeth of Hungary^ in coosequeuce of the com- 
plaints of the merchants of Vienna and Austria, 
promised in a royal charter of the year 1381 that 
when Austrian merchants came into Hungary for 
purposes of trade they should not be arrested and 
condemned for the debts and misdeeds of others. 
In Italy a long series of treaties between the great 
commercial cities attempted daring the 13th century 
to limit this right of reprisal, and of this policy 
Florence made itself the leader during the 14th 
century'. The statutes of the important Catimala 
gild (1301) instructed the consuls to call as quickly 
as they could a special council, or if they preferred. 
a general council, " and to take counsel with them 
as to what was to be done with the cases of 
reprisals in divers lands in which our merchants 

' Des Mftrez, La Letlre dc Foire, p. 13. 

' QiuUen zut Gticbithle der Stadl ITien, n. L nnmbei 1002. 

° Ses Bonolis, La Oi-uriidiiione delta Mercatuia in Fireme 
nel secolo xiv., especiall; pp. 96 and 97. 

Del Vecehio, Le Rnppreiaglie rwi Coiaiini Medienali special- 
wtntt in Fircmt, especiall]' pp. 2B0 — 252 and the doonments in 
append ice B. 

Ariaa, / Tralltili CommeTciali delta Jtepiibhlica FioTeiitinOi-M 
pp. 156—229, and dooumenta in Appendix. 
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often suffer loss." " They shall take good heed," the 
statute continues, "that the repi'isals are settled, and 
that all the citizens of Florence by reason of whom 
reprisals have been granted against other citizens shall 
effectually be compelled to give satisfactinn so that 
the men of Florence do not suffer further loss." " The 
consuls moreover are in duty hound to assemble and 
meet with the captains of the seven greater gilds 
and petition.., that it may he established by the coun- 
cil of the commune of Florence that no reprisal be 
granted or conceded to any person on behalf of the 
commune of Florence save in the presence of the 
seven captains'," A few years later the councillors 
of the Mercanzia were ordered to arrange with the 
authorities of the city that " treaties be made with 
any land and community of Tuscany or elsewhere as 
might seem good to the five coTincillora that as 
between the commune of Florence and the said 
communes reprisals cannot and shall not be granted 
or conceded for any cause save in case of robbery 
only'." During the course of the loth century 
reprisals against merchants weie rapidly growing 
rarer, and in 1474 the Emperor ordered the restora- 
tion of goods taken by way of reprisal from a Jew, 
while Henry V, of England declared any unjust 
aggression against foreigners high treason'. The 
system of reprisals forms part both of the Law Mer- 
chant and of " Private International Law." It forms 

> St. Calimalue (ISQt), Lb. iv. c. i<0. 

" StatDto della Mercanzia del 1313, Kubricn 6, 14, 23 printed 
in Del Vtechio. 

' Fertile, I. p, 265, note (17, aad Del Vtechio, pp. 87, 88. 
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part of the Law Merchant iu that the system was 
recognised and enforced in the special commercial 
courts of the Middle Ages, and because it correspond- 
ed to the peculiar character of commercial enterprise 
during early medieval times when towns and their 
gilds formed close economic units, united for pur- 
poses of trade, supporting their members against 
other cities in their jnst demands and consequently 
held liable, and at first justly held liable, for the 
misdeeds and debts of their own citizens and members. 
The communal spirit which was so strong was evident 
in other ways, and townsman or gildaman had a 
right to a share in any bargain made in his presence'. 
This spirit was however growing antiquated, and the 
growth of the principle that the merchant was not 
liable fur the debts of his fellow citizens but only for 
those for which he had become surety, marks a 
distinct advance alike in the Law Merchant and in 
International Law. 

During the Middle Ages contracts of partnership 
were common, and at their close companies with freely 
alienable shares had come into existence. In the 
early centuries the most common form of partnership 
was the "commenda." This was a partnership in 
whicii one of the parties supplied the capital either 
in the shape of money or goods, without personally 
taking an active part in the operations of the society, 
while the other party supplied none or only a smaller 
fraction of the capital and conducted the actual trade 

' Bateaon, Beeordt of Leicester, p. xziii. and p. 371. 
Faigniez, DocumenU relali/n a i'hietoire de I'tiidvilrif el du 
France, sol. i. No. 310 (Pftria), vol. n. No. 71. 



r 



SALES AND CONTRACTS 125 

of the association. This form of parf.nerehip was 
especially used in maritime trade and was often con- 
fined to single ventures. Its popularity was due to 
the fact that it enabled the capitalist to turn his 
money to good account without violating the canon- 
ical laws against usury, and the small merchant 
or shipper to secure credit and to transfer the risk of 
the venture to the capitalist. The nature of the 
contract will best be shown by quoting one or two 
examples of the vast number of these contracts- that 
have been preserved. 

The following is a Marseilles contract of the year 
1210: 

"Notum sit cunctis quod ego Boiietus Pellicerius 
confiteor et recognosco me habuisse et recepisse in 
comanda, a te Slephano de Mandoil et a te Bernardo 
Baldo, XXV 1. regalium corooatorum.,.qiia9 ego 
portabo ad laborandum in hoc itinere Bogie, in nave 
de Estella, vel ubicumque navis ierit causa negoti- 
andi, ad vestnim proficuum et meum, ad fortunam 
del et ad usuni maris, et totum lucrum et capitals 
convenio et promitto reducere in potestatem 
vestri et vestrorum fideliter, eb veritatem inde vobis 
dicam, et ita hoc me ohservaturura in mea bona fide 
per stipulationem promitto, et in onani luoro quod 
Deus ibi dederit, debeo habere et accipere quartum 
denarium'," 

Such contracts were not rare in Italy in the 12th 

' DocjimenU Inidita siir le Commerce de MaTieilUa au Moyen 
Age, b; Bloucard, Document i, vol. i. p. T. There are BCores of 
similai contracts of Commends in these two volumes, and there 
are namerons I2th centur; emmptea in the volume of Chactae in 
the Monumenta Hiitoriae Patriae. 
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century aod the contracts are to the same intent as 
those of Marseilles in the 13th century. "March 
1155. Ego Petrus de Toloai prufiteor me accepisse 
a te Ottone Bono libras centum viginti septem quas 
debeo portare laboratum Salernum vel ex hinc apud 
Siceliain, et de proticuo quod ibi deus dederit debeo 
habere quartam et reditum debeo mittere in tua 
potestate'." 

Often when both parties to the contract con- 
tributed to the capital of the association the 
partnership was termed "collegantia," or "societas" 
to distinguish it froui the luore common form of 
commendain which the commendator alone supplied 
the funds. 

"Bonus Johannes Malfuaatus et Bonus Senior 
Rubeus contraxerunt societatem, in quam Bonus 
Johannes libras 34 et Bonus Senior libras 16 contulit. 
Hanc societatem portare debet Alexandriam labo- 
ratum nominatus Bonus Senior et inde Januam venire 
debet, Capitali extracto proficuum et persone (?) 
per medium. Ultra confessus est nominatus Bonus 
Senior quod portat de rebus nominati Boni Johannis 
libr. 20 sol. 13 de quibus debet habere quartam 
proficui — . Juravit insuper ipse Bonus Senior quod 
supradictam societatem et commendacionem dili- 
genter salvabit et promovebit societatem ad proficuum 
sni et Eoni johaniiis et commendacionem ad proficuum 
ipsius Boni johannis et quod societatem omnem et 
ipsam commendacionem et proficuum in potestatem 
reducet ipsius Boni Johannis"." 
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But whether the commendator alone or both 
parties contributed to the capital, the association 
remained essentially of the same character. The 
commendator in both cases was a kind of sleeping 
partner, and it was left to the " traetator" to carry 
out all the necessary operations. Though the 
partnership was generally formed for the purpose of 
a definite speculation, it was also formed for an 
indefinite aeries of commercial transactions, or for an 
indefinite or sometimes a definite time, which was 
occasionally as long as 10 years'. 

As a rule the commendator who supplied the 
capital took the risk of the transaction ; if the goods 
were lost he coold not recover the amount he had 
advanced, provided that the contract contained the 
Tisual clause " ad risicum et fortunam Dei, maris et 
gentium," or its equivalent. The usual share in the 
profits of a ti-actator who brought no capital into the 
partnership was a quarter, while in the case where 
he contributed to the general fund, his share of the 
profits amounted to a half. It is hard to tell 
whether the "traetator" in early times always traded 
in his own name, though there is no doubt that in 
later times he did'. Fertile holds the view that 
originally the traetator was regarded as a mere 
factor of the commendator who was responsible for 
the acts of the traetator, but that gradually in the 
course of time the principle was established that he 
was only responsible to the amount of the capital 



L OoldBabmidt, p. 264. 

■ QoldBohmidt, p. 265 and not< 
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which he had advanced'. In Florence thia principli 
was definitely established by statute in 1408. 
the medieval comineuda was represented both 
dormant partner and the principle of limited 
liability of naodern times. The commenda was not 
confined to England : it existed during the Middle 
Ages in Germany and Scandinavia". In cases where 
there were several commendators who eiitrnsted 
their capital to one or more tractatora, the latter 
began to assume a more independent position towards 
commendators. Contracting in their own name the 
managers were responsible for the debts of the;i 
association, while the commendators were freed, ia 
Florence as early as 1408, from all liabihty beyond 
the amount of their qnotsL This type of commenda 
was a natural development of the simple origintCl 
type in which there were but two persons involved, 
— a single commendator who advanced the capital to a 
single tractator; but it was an important development, 
and in the 16th century it was regulated in Italy by 
several city statutes and in the following century in 
France by regulation'. Thus regulated the society 
contained both membera with limited liability and 
members with unlimited liability, and it was the 
latter that controlled the administration of the 
society. The older and simpler form of commenda, 

' PertilB, :v. flSS, B86, note 24. Cf. Viollet, Hiiloire du droit 
civil franijai!, p. T62. "Dana la aoci^tj le bnilleur de fonds on. 
dommendataire n'est passible dea pertea qne jusqu'i conoDiTBnoe 
dcB fondB qu'il a, mis ou Ol& mettre dane la soci6t£." 

' Norrnheim, Oi:ldfrain't Handlungibuch, Inbodaotiou, 13—6. 

Aniira, Nordyervmitifches Obligalioneirtcht, vol. n. 

' Goldaohmidt, 209. Lattes, p. Ifi2 and notes. 
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however, existed side by aide with the newer and 
more complex type. Of the newer type the modem 
" Soci^t^ eu commandite " is the historical descendant 
and it is characterised by the same essential features, 
the existence of two classes of members, the one with 
a responsibility limited to the amount of the capital 
they have contributed, and the other with an 
unlimited liability for the debts of the society, the 
administration of which lies solely in their hands'. 
On the other hand the commendator of the older 
and simple type of commenda has his counterpart in 
the dormant partner of modern commercial law. 

But side by side with the commenda there 
existed throughout the Middle Ages a closer kind 
of partnership in which the partners were normally 
coordinate members of the association with the same 
privileges and responsibilities. The usual expression 
for this type of society was"compagnia"or "aocietas," 
and the firm was generally designated by the name 
of one of its members with the addition of the phrase 
"et socii," or the like. It became an essential feature 
of this form of partnership that the partners were all 
of them responsible individually for the debts of the 
firm". At no time in Italy was the power of partners 
to bind by contract their fellow partners in practice 
denied'. The principle of direct representation was 
thus admitted, and Baldo writing in the 14th century 
declared "ex consuetudine mercatorum unus socius 
Bcribit riomeu alterius*." Baldo however adds that 

' V. Thftller, Traiti AUiaentaire de Droit Commercial, g§ 258— 
263, pp. 160—102. 

- Lattes, p. 161 and notes. ' Cf. however pp. 132—135 helow. 

* Goldscliniidt, p. 276, note 139. 
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this was " abusio." This was an important advance 
upon the principles of both Roman and old Germanic 
law, neither of which recognised sufficiently the 
principle of direct representation. " All this view 
of the law," says Kohler writing of the principle 
of representation, " appears altogether artificial and 
cannot well appeal to primitive man : he cannot 
understand a transaction (based) upon the will of 
another ; even a developed law hke Roman law has 
only developed 'representation' very imperfectly and 
German law long resisted it'." Medieval merchants 
and mercantile usage recognised the principle of 
representation ; they recognised it not only in the 
right of one partner to make contracts binding upon 
the other partners of a firm, they also r 
in the medieval hills of exchange with their c 
to order or bearer. 

As the names of all the partners did not appear' 
in the name of the firm, but were simply referred 
to genei-ally in the phrase "et socii" or aome equiva- 
lent expression, it became important to determioe 

' KtMei:,' ZivUredht' in HoHsendorff's Enq/klopSdie der Eechfa- 
wisecttickaft, toI. t. p. 598. Kohler quotea from and refers to 
many It^ian anthoritiea of 12 — 14tb ceiitnr; on repreBentnliDQ. 
Among them St. Como (a.d. 1932). " Tantum Tftlaat et prosit illi, 
ad oujuB partem vel oujua uoiaine facta eat vel ceeepta, ao si illam 
cartam vel coatractum vel abligatiouem recepisaet." 

St. of Bieacia, regulation of a.d. 1252 in St. of 1313. " Quod es. 
omni coutraota iuito el facto nomine alterins, tam de mercato qnara 
de aliia reboa, aoqniiatDi aotio st ocqaisita sit ill! vel litis, quorum 
vel oujua nomine coutiaotaa Bive promteaio factus est vel facta." 

I Battolua. "Secnndomconauetudinem et fere totius Italiae — 
litteris mercatomm anas nooiiiiatur nomine proprio et omnea alii 
nomine appellativo, hoo modo : Titins ec soc 
quoted by Goldsohmidt, p. B76, note 137. 
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who were to be legally regarded as members of 
the firm. In early Italian statutes actual common 
trading of the persons concerned, or general notoriety, 
sufficed to prove the partnership : " et intellegantur 
socii qui in eadera statione vet negotiatiooe morantur 
vel mercantur ad invicem'." In doubtful cases the 
books of the firm were consulted'. But general 
notoriety and the books of the firm were not found 
sufficient either to protect the general public agamat 
partners who denied the partnership altogether or 
who asserted that the partnership had been dissolved, 
or to protect merchants from a general liability for all 
the debts of a trader with whom they occasionally 
combined for the purpose of a common speculation. 
Dissolution of partnerships was to be valid only if 
effected " per instrumentum publicum." If any one 
practising in the Calimala craft," says a Florentine 
gild statute of 1301, "or having a share in any 
'societas' of that craft has renounced or shall 
renounce it in the future, such renunciation shall 
not be valid nor be admitted by the consul.?, unless 
he shall show that he withdrew from that firm by 
means of a public document, and the consuls shall 
have that document published throughout the whole 
craft," Registration of partners became usual ; from 
the 14tli century onwards such registers were kept 
not merely by the gilds but by the city authorities ; 

' Bt, Mutinae, 1327, quoted amang others by Ooldaohmidt, 
276, notBB 110 and 141. 

= St. of CalJmaltt of Florence, Lb. ii. rnbrio 13. " Si qui>... 
librum eorpona sue aociatntia oelavit vel oelavetit ita iQod halieri 
et vidfri nonpoasit quod sit lotii {flic) dicte soeittatis." Ct. Lattea, 
p. 171, note 59 bud p. 283. 
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and the registration required, as a rule, "the direct 
intervention either personally or by special procura- 
tion of all the members of the firm'." 

It has been stated that one partner could 
represent the rest and make contracts binding npon 
the whole firm, and that this was an advance upon 
the principles of Roman and Germanic law, which 
only recognised representatioa to a limited degree. 
But though a single partner could thus represent 
the firm, originally it was as a rule only in virtue of 
special procuiution that he was privileged so to do. 
lu the medieval contracts of partnership the partners 
often gave one another by procuration the right to 
represent and bind the firm. In the absence of such 
clauses in the contract creditors of the firm for a 
debt contracted by an individual partner could in 
some places only make good their claim against the 
firm as a whole, if the debt had been recognised as a 
debt of the firm, as by entry in the firm's book, or 
employment of the money or goods for the common 
purposes of the firm. Simply in his capacity els 
partner a merchant had not everywhere in the early 
centuries of the Middle Ages a right to bind his 
copartners. "Whoever in the city or district of 
Florence," declares a Florence gild regulation of the 
year 1236, " has sold cloth or other things pertaining 
to trade to any one of this gild cannot seek nor sue 
for the money or price of the sale from any of the 
partners of the buyer, or from any one of his firm, 
unless the money shall be found written in the books 
of the buyer's firm as payable for the price of thai 
^ LsttcB, p. 163 and note (38. 
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sale'." Similarly the gild statute of Verona for the 
year 1318 required the tacit consent of the other 
partners or an express promise on their part to pay 
— "necpraejudicet etiam stando in statione et essendo 
socius palam ; dummodo non esset praesens cum 
socio ad accipiendam mercandiam et non promitteret 
de solvendo earn," 

As late as the 15th century the jurist Alexander 
Tartagnus denies the responsibility of the other 
partners, unless the contract had been made with 
full powers "nomine societatis'." Slowly however 
the principle gained ground that a partner had aa 
partner the right to make contracts binding upon 
his firm. In all probability this change was due to 
the frequency with which the individual partner was 
entrusted with this power by special procuration. 
Thus in one of the Marseilles documeLts of the 13th 
century which have been already referred to, two 
partners concede full powers to the third, " Nos 
Dietavivo Alberto et Ouidaloto Guidi, Senensea 
facimus, constituimus, ordinamus, Bellinchonum 
Charrenconi, conaocium nostrum, abaentem, nostrum 
certum et generalem procuratoreni in omnibus 

■ St. of Calimala, 1301, Lb. ii. rubric 19. Tho data 1230 ia 
given in the rubric. 

' Gold^chmiiit, 2S1, notn 1S4. Galdsohmidt gives laany 
quotalioQH from and references to city and gild etatntcs, inter 
alia St. of Calimala Gild (1341). "E niuno mercantaote di 
quests arte possa obIign.re in Firenze □ nel distretto la sua 
aumpagnia o alcunu compugno della sua compaguia — se non in 
debiti o cose ehe foBsono scritte nel tibro o libri della sna 
compagnia, o se almeno due o pii^ de' compagni non foaaono 
ineieme a tale obligazione fare, o se non aveae in ci6 epeoiale 
o generale praaurazione e mandato da' i 



1 
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nostris negotiis peragendia, promittentea noa 

mtum perpetuo habitatiiros quicquid cum eo vel per 
euni actum fiierit in praemisais, sub obligacione 
omnium bonorum meorum praeseotium et futuro- 
rum'." Such procurationa were exceedingly com- 
nion^ and the great Calimala Gild of Florence went 
so tar as to instruct (1301) all its members ' 
they sent any one abroad to transact business to pro- 
vide them with a special or genera! procuration. The 
result was that in actual practice the partner did have 
power to bind the firm, and that gradually this power 
was regarded as a matter of course. During the 14th 
and 15th centuries numerous Italian statutes recog- 
nised the responsibility of the other partners for the 
debts and contracts made by an individual member 
of the firm. But both the doctrine of the great civil , 
jurists and the decisions of isolated commercial courts 
were long opposed to this new view of the position 
of the partner. Thus the decisions of the "Rota of 
Genoa " only go so far as to say that whatever is , 
written by one of them having the " facultas " of using ' 
the name of the firm is said to be written by the firm 
itself, while another decision declares most plainly 
that such " facultas " is not to be takeu as a matter 
of course. By the 17th century however the power 
of an individual paitner, though without special 
procuration, to act in the name of his firm was 
admitted by the civil jurists^ The unlimited 

' BlaDCaid, op. cit., no. 115. 

' See Dumerous guotatioitB and references in Goldschmidt, 
p. 282, note 155, 

' De Lnca, De Camb., disc. 29, noa, 3, 4, quoted Goldecbmidt, 
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liability of the partner for the debts of the firm was, 
like the right of the partner as partner to represent the 
firm, of gradual growth, and was not in the early 
centuries of the Middle Ages universally enforced 
by the law'. In medieval contracts unlimited lia- 
bility was indeed often stipulated and was in some 
places a maxim of the law : in the fairs of Champagne, 
for example, the unlimited responsibility of partners 
was under certain conditions expressly recognised; 
the " usage of the fairs " declared that a partner 
" oblige tous leura biens (i.e. the partnera) pour cause 
de I'ad ministration qu'il a et qu'il semble avoir, et 
plus, se aulcun des compaignons se bouts en franchise 
on deetourne ses biens ou les biens de sa conipagnye, 
il est oblige et tout li autre compaignon qui para- 
vant cette fuite ou tel destoumement des biens 
n'estoient obligea en corps et en biens par la coustume, 
stille et usaige des foires notoires'." It was not 
however till towards the close of the 16th century 
that the solidarity of partners was in Italy generally 
recognised. " Only gradually and without the support 
of positive law the liability of every partner ' in soli- 
dum ' came through mercantile usage to be enforced 
in statutes and judicial decisions. This liability was 
repeatedly recognised in the decisions of Genoa. 
Since that time it was never a matter of doubt =," 
and in the 17th century the jurist Anaaldus who, 
as auditor of the Roman Rota, must have had a 



1 Goldachmidt. pp. 284 and 288 and note 150. 
» Goldsohmidt. 285, note 160. 

' Endemann, Sludien in der Tomanisch-kaitoniitiichen Wirt- 
tckafts- wid RechUiehre, vol. i. p. 39o, 
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thorough tMMjuaintauce with judicial decisions in 
commercial cases, recngnised this unlimited liability 
and declared that in the first place the creditor 
had recourse to the capital of the firm, and only 
in the second place could he avail himself of 
the unlimited liability of the individual partner'. 
The com mend a and the societas had an inde- 
pendent origin and an independent development. 
Originally the coramenda was a purely speculative 
enterprise, confined mainly at first to maritime trade 
in which one partner found all or most of the capital 
and the other traded in hia own name. The societas 
on the other hand had its root in the more permanent 
association of the family or of persons who had full 
confidence in each other for the purpose of carrying 
on, in common, industrial and commercial enterprises 
in city or town. Both extended the scope of their 
application, commendas were formed for inland trade 
and partnerships of the collective type for maritime 
commerce. Each however developed on its own 
lines. In the commenda, where from the first the 
capitalist must have aa a rule remained unknown to 
the merchants who traded with the active partner, 
the limited liabiUty of the capitalist and the unlimited 
liability of the active partner were before long firmly 
established, while in the open " societas " the right of 
the individual partner to represent and bind the 
firm on the one hand, and on the other his unhmited 
liability for its debts, were finally recognised. Both 
types, modified in points of detail, have passed into 
modem commercial life. If the commenda has 
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developed into the " Soci^td en commandite," the 
"societaa" has its historical counterpart in the modem 
"Soci^t^ en nom collectif "and the Offene Geselischaft. 

A third type of partnership, that of joint-stock 
companies with the capital in the shape of freely 
alienahle shares, with a liahility limited to the 
amount of capital represented by the share, and 
with an administrative governing body composed of 
shareholders in which the majority decided, was in 
process of formation during the Middle Ages, 

To the origin of this type of partnership many 
causes contributed, but the decisive cause was the 
growth of colonial enterprises in Italy in the 15th 
century, and in Holland, France and England in the 
16th and 17th centuries. A recent German writer' 
has attributed a great influence upon the birth and 
development of these companies to a peculiar form 
of partnership with limited liability that in shipping 
enterprises was common both in Northern and 
Southei-n Europe during the earlier part of the 
Middle Ages. At Amalfi, for example, in the 11th 
century the owners, the captain, and even the 
common sailors all had a share in the profita of the 
voyage and formed an association whose liability 
was strictly limited'. But it can hardly be said that 
the adoption of this peculiar form of partnership 
had a great in6uence upon the formation of joint- 

' Lelimann, Geichichtlichc Enticickeluiig da Aktienrechti 
(1895). Diu lltclit der Aktienegeitllschafteit (lfl9e). 

See Thaller, La SocUtS par Actions dam FAncienne Fratice, 
pp. 14, 15. Thaller. Traits iUmgntaire de Droit Commercial, 
p. 163 note. 

2 WiLgner, Sfcrcr/if, pp. 8, 9. ThBMeT.SoeifliparAelion, -p.lS. 
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stock enterprises. No doubt it offered an example 
of a partnerahip with limited liability, but so did the 
far more common commenda; and the essence of a 
joiLt-stock company does not consist in the principle 
of limited responsibility, but rather in the prolonga- 
tion of the corporate existence and organisation of 
the company beyond the life of its members and in 
the free negotiability of the shares. 

Of greater influence were the public loans^ raised 
by Italian cities during the 13th and following 
centuries. The loans were divided into shares 
(luoghi) and the names of the owners were registered 
in special books. The shares not only passed to the 
heira in case of the owner's death, but could be freely 
bought and sold ; and as negotiable shares, even 
though they cannot in any sense be regarded as 
shares in a commercial speculation, they showed the 
keen commercial mind of the Italian an expedient 
that might be adopted for raising capital for com- 
mercial as well as for military purposes. It was in 
Genoa that the first joint-stock companies arose. To 
cover the cost of the conquest of Chios and Phocaea 
(1346) a loan was raised by the Genoan state and as 
usual was divided into shares of 100 lires, and the 
shareholders were given the "dominium utile" of the 
conquered lands. This Colonial company, incorporated 
with the bank of St George in 1513, continued to 
exploit the resources of the two islands until their 
conquest by the Turks in the 16th century. Far 
more important however was the founding of the great 
bank of St George in 1407 when the various state 
. ' > Pertilp, II. I pp. 508— SIO. Goldsohmidt, 21)2. 
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loans were consolidated into a single state debt. Aa 
security for the interest the city granted important 
privileges to the holders of the new consolidated 
stock, which was divided into shares of 100 liree. 
The stockholders were granted the right (1408) to 
carry on banking business, and especially after 1453 
the administration and exploitation of important 
Oenoan colonies passed into their hands. The 
creditors of the Genoan state had become the 
shareholders of a great colonial company which 
ultimately governed and admiuistered Corsica, Kaffa 
and the greater part of tlie foreign dominions of 
Genoa\ 

Colonial expansion in England, France and 
Holland led, though mucli later, to the creation of 
companies similar to that of Genoa. The C 
des lies d'Amerique, which seems to be the e 
example in France, was created in 1(!26 and was 
rapidly followed by others of the same type". The 
Dutch East India Company (1602) was but little 
earlier. In England the East India Company * 
received a royal charter in the opening year of the 
17th century. At first the company could hardly be 
considered as a joint-stock company ; for in the early 
years of its history the voyages were separate and 
not necessarily permanent ventures of the aub- 

> Fertile, ii. i. p. 609. 

' VioOet, op. cit., p. 767. Thaller, SociitS par Actiom, p. E, 
stija " on ne doit pas rsmunter plus haut que le ligne de 
Henri IV.": but lie gives no eiample for thia earlier date. 

' Article on Bast India Company in Palgrave's Dictionary of 
Political Emnomy, 

Levi, History of BHtiah Commerce, pp. 233, 337 and note. 
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scribers, who contributed varying amounts to the 
capital required for the expedition and received a 
proportionate share of the proceeds when the 
expedition returned, A shareholder in one of the 
early expeditions might or might not be a share- 
holder in the next. In 1613 the first so-called joint- 
stock was subscribed, but the term is misleading, it 
was not a subscription of permanent capital. Aa 
late as the middle of the 17th century subscribera 
wished to carry on separate trade in ships of their 
own, but the company protested and in 1654 a 
decision of the council of state was given "in favour 
of joiut-stock management and exclusive trading," 

It would seem that joint-stock companies took 
their rise owing to colonial expansion in Italy at the 
close of the Middle Ages, and had spread to Holland, 
France and England by the 17th century. The 
history of the development' and of the gradual 
extension of this form of partnership from projeota 
of colonisation to commercial undertakings of every 
kind and variety lies outside the scope of this essay. 
But it is interesting to note that that system of 
partnership that now controls most of the great 
commei'cial and iudustrial enterprises of modem 
life, that has popularised and democratised capital 
and enabled the savings of the people as a whole to 
be applied to commercial speculations, great and 
small, of every kind, and that has changed the whole 
nature of commercial finance, was in its origin the 
outcome of state necessities and of colonial expansion. 



h 
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It is impossible in a, short survey of the history 
and development of commercial law in medieval 
times to trace even briefly the history of every one 
of the manifold contracts of a mercantile character ; 
but the history of insurance, owing to its intrinsic 
importance and to the fact that it took its present 
shape and form in medieval times and may be fairly 
regarded not as a creation of the legislature but of 
the merchants and traders themselves, would seem 
to claim especial reference. 

As a special conti-act insurance dated only from 
the opening years of the 14th century. But long 
before that time an indirect secondary form of 
insurance was in common use in the trading countries 
of Europe. In sea loans, in contracts of commenda, 
for example, it is extremely common to find the 
risk made the object of a special clause, by which 
the contracting party who received the goods either 
expressly took over risks by land or sea, and became 
responsible for the safe delivery of the goods — salvi 
in terra — -or expressly disclaimed all responsibility 
for the goods in case of misadventure. — Ad tuum 
resegum — ad risicum et fortunam Dei, maris et 
gentium — sana eunte nave — are tiie most usual 
forms of the clauses' by which the intention of the 
parties was declared. A passage in the oldest law 
treatise of the crusading kingdoms of the E^t, the 
"Livre des assises de la cour des bourgeois," shows 
that the use and legal signification of these clauses 

' For these olauaee see very numerous refereneea and the 
treatiuent of the subject by GoldachmiJt. p. 349 and following 
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were well established as early as the 12th century. 
"If it happen," declares the treatise', "that a maa 
entrust to another man his property to carry over 
sea for gain ' en aventure de mer et des gens,' and 
pirates happen to fall in with thera and carry oflf all 
that he is carrying, or the weather is tad and wrecks 
the vessel and all is lost, reason commands that he 
is quit in all, and that he need make no amends. 
And if he has received the merchandise of good folk 
to carry it 'sauf en terre,' he is bound by the law 
and by the Assize to make amends according to 
what he may have lost." Both clauses were in 
, and merchants and capitalists began 
the profit or commission according as 
they assumed the risk or not. From a lith centnry 
(1335 — 1343) treatise on commerce, Pegolotti's 
" Practica della Mercatura," it is evident that accord- 
ing as Florentine bills on England contained one 
or other of these clauses the banker received a 
commission of 10 "sons" per 100 marks or of only 20 
"little ROUS*." Such differences in commls-sion or in 
share of profit were really premiums paid for the 
risk undertaken, and it was but a natural result 
that merchants began to make special contracts of 

' Le Livre de» Aisisea dei Bourgeois, cap. 48, quoted iu Fcench 
Xranslation of Benaa, p. 1. " S'll avient qoa un home bailie i no 
autre home de bod aver a porter but mer, d gaaing en aventure de 
mer et dee gens, el il avient i^ae cacfiaus rencontrent et 11 tolant 
tout can qne il parte, □ il fait mauvaia CcnB, et briae le vaiaseaa et 
pert taut, \a raison commaode qu'il en eat atant quite ct il ne li en 
deit riens omender. Et c'il avint que il reBut I'avetr des bones 
gens A porter sauf en terre, il est tenuo de I'amender comment 
qn'il Beit pnia perdna, par dreit eb par I'l 

' Benw, n Contratto di Aaslcvraziai 





SALES AND CONTRACTS 143 

insarance. This there is every reason to believe 
they began to do in the opening years of the 14th 
century ; for the earliest evidence goes back no 
further, and the absence of all reference to insurance 
in the vast mass of 13th century commercial 
documents of Marseilles and of the East makes it 
extremely probable that insurance had not developed 
into a special contract until the commencement of 
the 14th century. A clause in the statutes of the 
Calimaia Gild of Florence of the year 1301' may 
or may not refer to special contracts of insurance, 
but that such contracts were in use in 1319 is 
proved by the books for that year of the great 
Florentine house of Del Beni. The entries in the 
books of this firm show that it paid to the Bardi, 
who acted as the forwarding agents of the firm, 
special sums for insurance'. For 1329 a receipt 
has been preserved in which the payment of 272 
golden florins ia acknowledged "in pagameuto 
de risico et securitate facta per dictum dominum 
Gaspalem supradicto Nicolao Guicciardini pro 
supradietis mercantiis'," The documents show* 
that at this time the freight and insurance were 
contracted for simultaneously with the ownere of the 



' St. Cftlimitlae (1301), Lb. ii. c. 4, p. 93. " Si vero aliqai 
mcrtmtores enntes extra Floientiam tei morantes fecerint inter se 
pacta vel ardinanienta de aliqno riachio de avece quod portaverint, 
conaiJeB compellant tam ipsoa viatoteB quam eornm Botios et 
magistroB ea efficocitei obeervare." Quoted by Ooldflchmidt, 

' Benaa, II Gonlratto di Aiiictirajiione,'pp,6l — 5S. Doamnieiit 
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ship in which the goods were to be conveyed. 
Shippers were the first insurers. The earliest 
CO u tract of insurance which has been preserved 
dates from the year 1347 and is interesting as 
showing the care taken to avoid all suspicion of 
usury. The insurer feigns to have received a loan 
"gratis et amore" of the sum of money for which the 
insurance was effected and promises faithfully 
return it, unless the ship arrives safe and sou: 
in port'. The contract of insurance had freed itsel 



1 A.E. 1347. BroDght to light bj Benaa, Doanment 
"In nomine D. Amen. Ego GeorgiuB Lecavellum civih Janue 
conSteor ttbi Barthalomen Basso lilio Bartholomei me habuisEe et 
recepiBBe a te multio gralii et amore libraa centum septem Janae. 
Reminciant esceptiooi dicte peoonie ei dicta causa non habite, 

Quaa libras centum septem Janne, vel totidem ejusdem monete 
pro ipsis, convenio et promitto tibi solemni etipnlationi reddere et 
reBtitueie tibi aut tno certo nnntio per me vel meum nnncinm. 

Usque ad menseB sex proxime vectnros, talvo et reteriiato, et 
h(K lane ijttelleclo, qiwd ti cocka tna de duabua copertia et ddo 
timouo, vocata 3 Clara qne nnnc est in portu Janue parata, Deo 
dante, ire et navigare preseutialiter ad MajoriehaB, iverit et 
navigaient retto viagio de portu Janne nayigando naqne ad 
Majoncliaa et i&t applicaeril taita el salva, qiwd Ctinc et eo casu 
tit prae>e7i> itutruiaentum eassum et nvllitis raloris nt ai facta (sic) 
□on faisseL Sascipiens in me omnem risieum et periculum dicte 
quantitatis pecanie qnouaqae dicta coalia applicnerit Majoriois, 
navigaote recto viagio ut supra. Et etiani ai dicta cocha fuerit 
Sana et salva in aliqua parte, usque ad djctue sex mennen, sit 
similiter praeaens inHtrumentum caasum et auUiua yaloris ac Hi 
factnm nan taiRaet Et similiter si dicta cocha mntaverit 
via^^ium ait dictum instiumentum cassum et nullius Taloris ao si 
factum non fuiaset. 

In dictum modum el snb dictia conditionibus promitto tibi 
dictam solutionem facere, alioquin penam dupli diata quantitatia 
pecunie tibi atipulanti dare et solveie promitto oum reatitatioue 
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from its connection with the contract for the freight 
and ha(i aeaumed the form of a feigned loan. For 
some 20 yeara it continues in the documents to 
retain this form, but from 136S onwards it begins to 
take the guise of a feigned aale^ "nomine venditionis 

dsitmoniin st expensaruin que propterea fiereul vel GastiDetentor 
litis vel Bitra, Tutis maueutibuB supradictia Btib j^otheca et 
obligatioae bonornm mBOmm, habitomin vel habondorum. 

Actum Janae Id Banchis in angalo domuB Caili et Bonifaci 
neiiBmaris [latram, anno dom. nat. Haociitilcvn. indit, xv. 
Beoimdxuii carsum Janue, die xxiii Octobrie circa yeBperaa. Testes 
Nicolaua de Tacio draperina et JolianDeB de BecMa fill us Bonanati 

' Bansa, Document 8, p. 200. Contract of Seicsutance for 
July 12, 1370. "Noa Griffedua Benavia et Martinua Maruffua 
eivea Janue ooufitemar tibi Bartholoineo Lomellino civi Janue q. 
Surleonis Son a ie tmisae, habaisse et recepisae tot de toia lebaa et 
meteibUB — Bennnciantes 



I 









a viginti quingue Janue h: 






Salvo at Hpecialitec n 
m, ad ri 






ilia qnantitas quarumcuaqae 
3 Jullianus GrilluB se obligavit 
le, juita fomlampabliciin^t^^- 
i, et que onerata fuit in cooha 
I Saulo, vel alium pro eo, in 
. Ealva conducta et exornata 
BHaum et nnUius 



1 ease intalligatur quum dicta 



Johanni Bacbo aub ccrta reservatione 
menti, scripti mann publici notarii, 
patronizata per Bartholaum Vetme di 
portn Glusarum de Flandria, aana e 
faerit, tunc et eo caau pia 
valoris et pro rato. 

Et liaicum liujuamodi inceptun 
oocha in Cadeae primo applicuit." 

(In mar^e) ; EudiIo Clusas r 
onnquB. Non tcneamur de aliqao tcibato dato ai 

Cf. Bensa, No. 9 and Contract of Insurance for 1435, Bensa, 
no. 16, p. 2-23: "Confeasi fnerunt sese emisae, habniBse et 
recepiase tot de ipdua Antonii rebua et mercibua canaa infra- 
scripta... salvo et apecialiter reaervato etc..,." and Do. 19 (1127 

M. 10 
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et cambil" From the first it was required that the 
person in whose favour the contract of insurance was 
made should have a real interest in the safe arrival. 
Insurance was not considered as a mere waget 
dependent on the safe arrival of the ship, but was 
a true contract of indemnity. For instance, in a 
contract of insurance (1370) made on behalf of a 
certain Bapallo, the insurer promised that Eapallo's 
right should not be prejudiced by the fact that he 
has DO share in the ship, which implies that the 
contract, without this special clause, might have 
been invalidated by this circumstance. In course of 
time however the clause — "habeat vel non habeat, 
participet vel non pai-ticipet" ormore briefly, "habeat 
vel non" — were introduced in the contracts of in- 
surance, and finally this clause was always included. 
It is not probable however that this clause made it 
a matter of indifference whether the insured had a 
real interest in the safe aiTival of the ship or not, 
for very often it was stated that, while the insured 
had no interest in the particular goods insured, he 
contracted the insurance to safeguard other inter- 
ests: — "protestanaquod in praedictis non participat, 
sed haec fieri facit pro sua electione, cautela, cautione, 
et juvimento'." The two clauses would seem to 

' Bsnao, p. 66. "Non S per6 a oredere ohe questa claaaola 
importaaBe eBensione aBHolata dell' aBaiouiato da ogni necesBitii 
d' interesae al ealvo rtrrivo della nave, ma piuttoato ohe fosse 
diretta a ribadire 11 coticettn she qnaluncjue sorte d' interesM 
potesfle legittiiiiamente coprirsi colla difeaa dell' oaaionrazioue. Be 
co^ non fosee, nun aviebbe spiegazioDe la olauaola, bene speGso 
appoBto nei ooutratti. ' Protestana quad io praedictia non par- 
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show that an interest of some kind was necessary 
and that an insurance which was a mere wager was 
not allowable. In the early documents ship or goods 
alone or ship and goods together were objects of in- 
surance. When it was goods that were insured, the 
ship in which they were to be transported was clearly 
indicated. Insurances of goods to be conveyed in an 
unnamed ship — in quoyis — were rare even in fairly 
late times, but even as early as the middle of the 
14th century there was a special casein which the 
ship was left uncertain. When goods had to be 
transhipped at an intermediate port, the choice of 
the fresh ship was sometimes at least left to the 
insured'. Id the Genoan documents the limits of the 
time within which the insurer was responsible for 
the risk were carefully fixed. In the case of the 
cargo the risk began from the moment the ship set 
sail, and was terminated when the goods were 



ticipa.t, Bed baea fieri fsJiit pro sna electiane, caatela, cautione, et 
ihuvimento." Goldachmidt, pp. 370 — -1, note 114, opposes thia 
riaw. "Violmelir woUen aie {i.e. the oiaases) aagensoheinlioh iem 
Teraicherten den Nauliweis des lutereeses iiberhaupt erapaieD ; 
ja sie laSBea die Deutnog zu, dass sogai dea Mucbneis dea maugeln- 
den Intereasea auegeschlossen sei." LagiBlation however, GoM- 
solimidt adds, sooa declared aguinst such contracts. " Jedenfalls 
ist die Qeeetzgebunfj bald dagegen ei iigescbrittea. sei ee, dass 
dergleichea Yertrlge nnr mit Erlaubnis der Begieruog gestattet 
warden ; sei ee, achlechthin unterBagt." 

' BensB, p. 6e, and document 6, p. 197 (1330 i.i>.). For an 
inaurance "in quovia" with no ship apeciBed, eee Bensa, No. 24, 
p. 236 "...Super ilia oavi patronizata por qwiMais persanam qoam 
aacendet et veniet dictua Nicolaus Andreas Cibo... " a.d. 1433. 

Beusa., p. 70, refera to Straocha who diacusaea thia clanae and 
who declurea that it was common in Engliah polioiea. 
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disembarked' in port. For the ship, 
other hand, the insurance held good until the 
had reached its port of destination safe and sound 
and had remained there 24 hours'. That property 
already lost at the time of the contract of insurance, 
but the loss of which was unknown at the time, could 
be legally insured is shown by the fact that in 
contracts where the insurance was effected not for a 
definite voyage but, as was occasionally the case, for 
a definite time, which however did not usually amount 
to more than a year, the risk was sometimea declared 
to run before the date of the contract. Change ot 
route from the first freed the insurers from all risk. 
The clauses in the early documents, borrowed from 

' V. Bensa, p. 70, e.g. Insurance of Merchandise in ship to sail 
from Aignee-Mortes to Epbesns and BhodeR. Beosit, Donume&t 
13, p. 216. " Salvo et apecialitec reservato, ei ilia quantitas rernm 
boDorum et Toeicmm,..condiicta et BXOHBBt.TA fnerit in ipiU laeit 
Teologi et lloddi, vel nltero eoiuiu, ad salvamentum, tunc et eo 
oasu praesens inKtrumentum Bit cassum eta....et intelligatnr 
inceptnm huJuBmodi rixicnm, cum dicta naviE recesaerit et velifl- 
caverit de Aqiiis mortuis, et stetetduret, enndo, Htanda, navigimdo, 
ODeTando, et eionerando patronas, de dicta loco Aqaaram mm'. • 
tuarum usque ad dicta loca Teologi et Boddi, qaomodooamqae 
et quftlitercniique voluerit, qnoviaque dicta quaotilaB rerum, 
bonorum et raerciam conducta et esonerata laerit in Teologo ot 
Boddo, vel in altera ipsomm duonim locorum ad EalvameDtDin." 
No. 14, p. 219 ; insuraDoe on goods from Mootroue to Aignea- 
Mortes. "E quando la detta roba sar& potta e bcabica in terra & 
aaWamento in Aqua Morta ebe in quelle ease i detti assiouratori 
Biano liberi e diEobbligati della eicurt^ per loro fatta." 

" V. Bensa, p. 70, and Document, p. 2ia. Insoranoe ' of a 
galle;, 1894. " Salvo et apecialiter reservato, si quedam 
galeaoia'' etc.,.,"applicuerit in dicto porta Janue ad salvameDtum 
et tbi ateterit per ixiiii horaa, tunc et eo casu" etc. AIeo no. 16 
(i.D. 1435), p. 223. 
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the contracts of sea loan- — recto viagio, eundo et 
redeundo, recto et continuato viagio — were short 
and strict, but by the end of tlie 14th century a 
clause had been elaborated which is substantially 
the same as that in use in modern times and which, 
while allowing all reasonable freedom of action, 
insists that the destination shall not be changed: — 
" eundo, stando, navigando, onerando, exonerando 
patronus a dextris et a sinistria, per rectum et 
indirectura, antecedendo retrocedendo, quocunque 
ubicunque,, quomodocumque et qualitercumque 
voluerit patronus vel alius pro eo, viagio tamert non 
mutato'." The "consilia" of the jurist Bosco {1399 — 
1435) show that by common usage the insurers were 
not held responsible for losses caused by barratry on 
the part of the captain. " I confess," he writes, 
" that by the common and unwritten custom of the 
country, and by the general and tacit understanding 
of those concluding the contracts, there is one 
exceptional case in which the risk pei-tains to the 
insured, bo wit when it ia proved that the thin'gs 
were lost of set purpose by the fraud and contrivance 
of the captainV 

The Genoan contracts do not specify in detail the 
dangers against which the insurance is effected, and 
Bosco argued that the insurance applied to all 
misadventures "usual or unusual." In Pisan and 



. 71, who refers to Straceha's 171h caBtory treatise 
The olattse ia found almoat TBrbatim m aa 
iirauce Mpon a ship lor the year 1425. Benaa, no. 16, p. 224. 
° Benea, 74, and foe Bosco, French Translation of Bensa, 
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Florentine contracts, on the other hand, the enumera- 
tion is so complete and detailed as to leave little 
loop-hole for evasion on the part of the insurers. The 
risks which the insurers run, declares a Florentine 
contract of insurance for the year 1397, are " of God, 
the aea, of nations. 6re, jettisons, restrain by Lords or 
by communes or any other person, ofletter of marque, 
of arrest and of every other case, peril, fortune, 
impediment or mishap which io any way could occur 
or might have occurred, no matter how or under what 
condition the cases might occur, excepted only what 
concerns custom dues and ballast'." It was not 
unusual in the contract for insurers especially to 
except certain risks for which they did not wish to 
be held liable, and general average was often thus 
excepted by a not uncommon clause ; " non teneantur 
de devastato corpore navis ad salvamentum tune 
existentis'," The premium was paid in advance, and 
this wag almost inevitable in the earlier stages of the 
conti'act when insui-ance assumed the form of a 
feigned sale. With such a form of contract the 
insurer would have no legal remedy against hia 
debtor for the premium. Later on the custom of 
prepayment of the premium was in several places 
enforced by the law. 

' Benaa, Doaument li, pp. 217—8. a.b. 1397. "E il riBohio 
ohe gli aasicuratori corroDo in Hulla detta roba... ; bi S di Dio, dl 
mare, di gente, di fuoco, di gitto di maie, di Titinemento di 
Bignori o di comniii, o d' alcan altra persona, o di rapprsBaglie o 
d' arresto e d' ogiii altra oaso, pericolo, fartuna, impedimeDto o soao 
ainiKtro, che per verun luodo ne potese ioleryenire o fusse inter- 
venuto, a fuaBocio fatti i cast come bi Tolessero o di che condizio; 
Balvo diativa di dugana." ' Be 
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Originating in the early years of the 14th century 
as a separate contract, insurance developed rapidly 
and by the close of the century was, in Italy at any 
rate, a common form of contract. In 1393 a single 
Genoan notary within 3 weeks drew up no less than 
80 contracts of insurance', and the consilia of Bosco 
(1399-1435) which have in recent times been redis- 
covered by Bensa bear out tbis view and declare that 
a contract insurance was " no unusual thing," but 
" such as many merchants of Genoa make, of whom 
some have no other mode of livelihood than thisV 
The law and customs of insurance are in their main 
outlines the outcome of the usage of merchants as 
expressed in the written contracts of insurance. 

The clauses of these contracts by the 15th century 
had broadly speaking taken the form and substance 
that for centuries and even in modem times they 
were to retain. Legislation was to declare and some- 
times to modify the law, and judicial decisions were 
to recognise fresh usages as they gradually arose, 
and to give precision and a fixed signification to the 
clauses that substantially unaltered were repeated 
from centuiy to century in contracts of insurance, 
but the clauses of the early contracts remain the 
basis of the modem law of insurance of the civilised 

' Bensa, p. 79. 

' Benaa, p. 79, quotes Boaca: "Msircna propter Inerari feoit 
plurea asaecuratioaea aiont fncinnt ptnrimi mercatorea da Jumii 
<]uorQiD atiqai de millo alio viraDt iiaam de hujnEmodi quaeeta, 
qtii qnaadoigue est utiliaaimiiB, quaudoque damnosua, aeaundum 
cuisuro tempoium et fortunse blandimeota. yel odveraiones. Unde 
Marcus non facit rem msolitam aed rem nsitatam et coQsaetam 
fieri ID Uancia a ptarimia, etiam ex sapientioribua." 
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world. Policies of marine insurance are to this day 
made in a form which on the face of it is clumsy, 
imperfect, and obscure. But the effect of every 
clause and almost every word has been settled by a 
aeries of decisions, and the common form really im- 
plies a whole body of judicial rules, " which originated 
either in decisions of the courts upon the coustrac- 
tion or on the mode of applying the policy, or in 
customs proved before the court bo clearly or so often 
as to have been long recognised by the courts with- 
out further proof. Since those decisions and the 
recognition of those customs, merchants and under- 
writers have for many years continued to enter into 
policies in the same form. According to ordinary 
principle, then, the later policies must be held to 
have been entered into upon the basis of those 
decisions and customs. If so, the rules determined 
by those decisions are part of the contract'." Upon 
the framework of the old contract of insurance 
elaborated in Italy during tbe closing centuries of 
the Middle Ages and transferred by international 
trade to the other commercial countries of Europe, a 
vast and complex body of Law baa been reared. To 
a certain extent it is new wine in old bottles. The 
modern law of insurance is more complicated and far 
more precise than the law and custom of the 14th or 
15th centuries, hut the development from the old to 
the new has been slow and natural, and the old and 
the new alike have the same underlying general 
principles. The development of the legal rules and 
' a Q. B. Div. ESa, 502, qnated by Pollock, Contracti, pp. 
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principles of insurance has in reality been effected 
by the natural development in the usages of the 
merchant class, and judicial decisions and legislation 
have everywhere done little but recognise and enforce 
those usages and check those particular forms of 
insurance that were liable to grave abuse. Thus the 
early laws of Genoa and Barcelona forbid iosurances 
to the full value of the cargo. A Genoan law passed 
about 1420 only allowed insurances to the amount of 
half the value of the ship including the value of the 
equipment, though an earlier statute had permitted 
insurance of two-thirds of the value'. In Barcelona 
the regulations of 1435 only allowed insuranceR on 
goods in native ships to be effected to three-fourths 
of the value and declared that any excess of this 
amount should not be recoverable by the insured, 
though the insurera were entitled to retain the full 
premium paid : if loaded on board foreign ships 
however the goods could only be insured to the 
extent of half their value'. Modified in 1436 and 
1458 this rule received (1484) the form that it long 
retained in the important regulations of Barcelona 
on insurance, which were translated into various 
languages and exercised a considerable influence 
upon the law of insurance by giving precision to the 



' Benaa, Docuicent 
naTigionun 1ic«at 
Tftloris Bt pietii, ye 
QomputBito etmm 
p. 89, and note 1. 

' Pardee an a, Collecti 
Kegulationa of 1435, c. 
196—6. 



p. 159. " ParticipibuB 

s (aeere usque ad medietatBin 

dioborum vaBorum el navigiotum, 

ipsarnm": for earlier statate, Beusa, 

1 lies Loia Maritimei, vol. t. pp. 196 — ^7, 
i. For case of foreign Bhipa, cap. 1, pp. 
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usages and promoting uniformity in the laws of 
the chief countries of Europe. " The councillors 
and prodhomraes ordain," declares the first chapter 
of these regulations, " that all ships and other vessels 
of our Lord the King, and those of foreigners of 

whatever nation they may be and ail goods 

loaded and transported by them to any part of the 
world, to whomever it may belong whether subjects 
of our Lord the King or foreigners, may be insured 
at Barcelona, to wit those of the subject* of our Lord 
the King for seven-eighths, and those of strangers for 
three quarters of the real price which the things in- 
sured shall have cost, in which price shall be reckoned 
the expenses of the expeditions, the coat of the 
insurances, and other expenses'." 

In Italy the earliest regulations absolutely forbade 
all insurances in favour of foreigners, but a more 
enlightened policy prevailed and the restrictions fell 
into desuetude, and during the course of the 15th 
century full liberty of insurance was conceded at 
Genoa to foreigners except for voyages between the 
various ports of the Mediterranean and of the Black 
Sea. In Barcelona the various regulations issued 
during the same petiod mark an advance in the same 
dii*ection. The earliest law of 1435 did not allow 
the insurance of foreign goods in foreign vessels, 
while the regulations of 1484 simply limit the 
amount of the insurance. 

In both Italy and Barcelona legislation during 
the 15th century declared contracts of insurance 
invalid when the loss of tbe property insured was 
' PoideEsaa, ap. cit., vol. y. p. 624. 
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known or might reasonably be supposed to be known I 
at the time the contract was signed', and the \ 
Barcelona statute of 1484 " to remove all incertitude ' 
as to the time when the news may have been known " 
allowed for every league that the news had to travel , 
by land an hour from the time that the news first 
reached dry land. The early Spanish and Italian 
legislation also settled the question of jurisdiction in ' 
cases relating to insurance, anil both alike conferred I 
it upon the commercial courts*. On the whole ■ 
however the early legislation did but regulate exist- 
ing usage, and the immediate origin of the principles 
of insurance lies in customs and contracts of the 
medieval merchants of Italy. 

' Becsa, fpc Italy, p. B9. For Baroelona, Pftrdesaas, v. p. 5H 
(Bt, 1458, cap. 14), pp. S3G— 7 (St. 1484, cap. 17). For other city 
regalatioiis see GolilBobmidt, p. 379, n. 137. 

» Benea, Doouineiit 3, p. 153. "De lua aatem praemisHia 
cantionibua et securationibus que Cerent inter civeB sea iIJBtric- 
taaleH Florentia et pro mercantiis et rebuH eonim vel alicujaa 
eomm. possit et debeat per dictmn ojieium {i.e. of tlie Mercanzia) 
cognosci procedi, jus fieri et teFmiii3ri...et tales Becurationes... 
debeaiit observari et executioai mand^ri aimplieiter et aecundam 
bonam fidem et cotiiuetudintia mercalorum." PoirdessiiBi v. p. 513, 
note 1 ; p. 613, St. 1458. cap, 9. "Auoan aeanri ne ponrra de- 
oliner la competence on joridiclion de la dite cour da conaulat, ni , 
porter des affaires aillenrs qu'a ladite cour." 




The whole history of Law Merchant in Europe 
dunog the Middle Ages was characterised by a 
constant advance towards uniformity and by the 
successful assertion of new principles of law. It 
waa developed in local courts, in which directly 
or indirectly the merchants declared the law. The 
merchants of the fair courts of St Ives, or the 
merchants and marinei's of Barcelona, were alike the 
" doomsmen " of the court ; it was the function of 
the judge merely to proclaim and execute the judg- 
ment of the merchants. In Italy the judges 
occupied a more important position ; but here again 
they were wholly or in part taken from among the 
merchants, as was the case in the later commercial 
courts of France and Germany. The international 
nature of trade even in medieval times, the 
general similarity in economic conditions that 
gradually arose, and the predominant influence of 
the legal conceptions and the commercial usages 
of the Italian merchants, all combined to make 
the law administered by merchants to merchaota 
more uniform and international in character. It 
is however difficult to draw a hard and fast line 
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separating the Early Law Merchant from the 
Modem. All dividing lines in the history of human 
institutions are to a certaia extent arbitrary and 
artificial. Still in the 1 6th century the Law Merchant 
entered upon a new stage of its development, and its 
early history may fairly be regarded as closed. Ail 
the great principles that mark the commercial law 
of modern times had then been evolved and success- 
fully asserted, and different forces and influences were 
becoming important in determining its future history 
and development. The age of the great writers on 
mercantile law,of Marquardus, StraechaandMalynes, 
was dawning. Legislation, not so much of single 
cities, as in the earlier period, but of great and 
powerful kingdoms with definite commercial policies 
of their own, began freely to declare and to modify 
the law. The period of formation when the Law 
Merchant had to indicate important principles 
opposed to the principles alike of Roman and 
Germanic law was passed, and the early history of 
the law, the history of the creation and successful 
assertion of its leading maxims in the local courts of 
fair or town or staple, ended, as so much of medieval 
history ended, in the 16th century. By that time 
every great country in Europe had recognised in 
commercial cases the principles of representation, the 
negotiability of bills of exchange, the liability of the 
real property of the debtor for his debts, the validity, 
to a certain extent at least, of formless contracts, the 
necessity of speedy justice, the importance of the 
principles of equity and the claims of the bona fide 
to the protection of the law. The legal 
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relations of partners to one another and to the outside 
world had, in almost e^ery important point, been 
definitely settled, and a new commercial contract, 
insurance, had been evolved and the legal principles 
that were to govern its development clearly marked. 
The medieval merchant had laboured, and the 
modem world had entered into hia labours. 

Both Canon and Roman law exercised an influence 
upon the development of the Law Merchant. Canon 
law recognised the piinciple of representation', laid 
stress upon equity and good faith and on the binding 
force of a simple promise, and exerted a favourable 
influence on the growth of summary methods of 
procedure. So far its influence was on the side of 
the Law Merchant. On the other hand the prohibi- 
tion of usury by the Church cramped and hindered 
trade, and so far as it was effective simply served to 
raise the rate of interest. But the importance of the 
laws against usury has often been greatly exaggerated. 
When necessary, the merchant rarely failed to find 
expedients to evade them and did not hesitate upon 
occasion to defy them. At Genoa, for example, any 
attempt to make use of the Canon law on usury in 
order to invalidate contracts of insurance was strictly 
forbidden and punished. Moreover the Church itself 
gradually relaxed the rigour of the law ; the canonists 
began to recognise the right of the lender to coDi- 
pensation for " damnum emergens " and " lucrum 
cessans " and " the total result was that any merchant 
or indeed any person in a trading centre where there 
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were opportunities of business mvestraents (outside 
tQoney lending itself), could with a perfectly clear 
conscience and without fear of molestation contract 
to receive periodical interest from a person to whom 
be lent money ; provided only that he first lent it to 
him gratuitously for a period which might he made 
very short, so that technically the payment would 
not be reward for the use, but compensation for non- 
return of the money'." On the whole the doctrines 
and principles of the Canon law told in favour of 
the Law Merchant. On several important principles 
the two systems of law were in substantial and 
permanent agreement, while the prohibition of usury 
by the Church was not difficult to evade and, as 
opportunities for the employment of capital increased 
with the general expansion of trade, that prohibition 
was gradually relaxed. 

Roman law had a vastly greater influence than 
Canon law upon the Law Merchant in Western 
Europe. Numerous rules of Roman law found their 
way into the great Sea Code of Barcelona ; and in 
spite of bitter complaints the English Admiralty 
continued to make use of the " Law Civil." At Como 
and Pera, Place nza and Cremona, Bologna and 
Florence the special mercantile statutes expressly 
refer to the Roman law as a subsidiary source to be 
used where the statutes gave no rule'. The vast 
mass of early commercial documents of the lands 
of the Mediterranean and the fair bonds of the 

' W. Ashley, Economic History, vol. i. part ii. p. 402. 

' Lattee, II Diritlo CammerciaU rtelle citta Italiane, p. 72, and 
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Netherlands are drawn up in the technical language 
of the Roman lawyer. It is true that perhaps the 
most striking feature of these early commercial con- 
tracts is the almost invariahle renunciation by the . 
contracting parties of many of the " exceptions " and 
rules of Roman law ; but this very renunciation 
would seem to imply that in the absence of express 
renunciation the principles of Roman law were 
applicable. 

Roman law was, in the main, the basis of com- 
mercial contracts and consequently, in the main, the 
basis of the Law Merchant. " It is a most notable 
fact, but not on that account less important," writes 
Lattes in a work in which the mercantile statutes of 
the medieval cities of Italy have been examined and 
analysed with scrupulous care and thoroughness, 
" that in the theory of obligations, the Roman laws, 
preserving an authority much greater than in any 
other part of the law, were appiierl, transcribed and 
imitated, so as to form the basis of modem codes, 
with the few modifications imposed in recent times. 
To the modifications the mercantile statutes con- 
tributed much But these statutes themselves. . .in 

reality only contain a few fragmentary dispositions 
and a few remarkable exceptions to the principles of 
Roman law'" " The contract of affreightment, the 
doctrine of general average, and the contract of 
bottomry " are all covered by the principles of Roman 
law^ 

i Lattes, op. cit. p. 122. 

= Carter, Enj/liah Legal Inatitiiliona, p. 263. Cf. Goldschmidt, 
7S, and note 93. 
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But great aa was the influence of Roman law, the 
customs and usages of the merchant himself remained 
the decisive factor in the development of the Law 
Merchant. When the true interests of commerce 
were at stake the merchant persistently and obsti- 
nately refiased to recognise the rules of Roman law. 
The principle of representation was carried in the 
Law Merchant far further than ever Roman law 
carried it ; the honest purchaser was protected, and 
formless contract recognised, to a large extent, as 
binding. The Law Merchant no doubt rested upon 
a solid basis of Roman law, and in later times as 
commerce with the discovery of the new world and 
the growth of capital became more world-mdeund 
approximated more closely to the commercial rela- 
tions of the vast Roman Empire, direct borrowing 
from Roman law became perhaps more open and 
more extensive. Even in England Lord Holt and 
Lord Mansfield introduced whole branches of the 
civil law'. But in medieval times the merchant in 
the long run rejected or accepted, extended or 
restricted, the principles of the Roman law as the 
interests of commerce required. In no small mea- 
sure Roman law was the raw material of the Law 
■ Merchant, but that material the medieval merchant 
fashioned and framed as seemed good to him. " Out 
of his own needs and his own views " the merchant of 
the Middle Ages created the Law Merchant. 

' SDiith, Conimerciiil Law, Hietorical Introduction. 




Willelnms de Temesford queritur de Auguatino 
Capello de Temesford, qnod Idem A^iguatinua iniuste ei 
detiuet et non solvit iii. quarteria frumenti, que de eo 
mutuavit die Jovis proxima post Invencionem Sancte 
Crucia anno regni regis . Edwardi xvi"., et unum quar- 
terium ailiginia et unum quartcrium Ijrasii que aimiJiter 
eidem Augustino tradidit per particular prout indiguit : 
precium tocius bladi sxxii. aolidorum. Quod quidem bla- 
dum debuit ei eolvisse ad festum Sancti Michaelis proxi- 
tnuni aequens, unde Idem A. nicliil hactcous ei peraolvit, 
set totum detinuit et adliuc detiuet ad dampnum auum, 
PredictQS Augustious preaena dicit ae nou fuiase at- 
tachiatum per quod attach laiu en turn respondere debuit, 
et consideratum fuit quod reapondisset ad incopamentum 
dicti Willelmi : qui quidem Auguatinus respondere 
noluit, set in contemptu tociua Curie reoesait. Quare 
considerandum fuit, quod dictus Willelmua a prefato 
Augustiuo tanquam de indefenso recuperaret debitum 
Buum unacum dti&ipnia suis, et quod predictua Augua- 
tinus pro iniusta deteiitioiie fuiaset in misericordift, 
plegius i equs. Et auper hoc venit quidem Waltems 
Daneya et optulit se probaturum dictum equm esae auum 
et ad hoc petiit admitti cum prubacione sua., cui 
responsum fuit ex parte ad versa, quod fraud ulenter 
optulit ae probaturum alienum cntallum. Et quia idem 
Walterun in calumpnia sua tenebatur pro aiispecto eo 
quod inhoneata persona fuit nee habuit tantuu^ 
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oatallia et qaod ipse per fraadem et collusioaem hoc 
fecerat, (»ii3ideratum fait quod inde rei veritaa per 
bonam inquisicionem inquireretur, utrum dictua equs 
erat auus tempore attachiamenti ve! non. Et super hoc 
electa fuit inquisicio. Que venit et dicit per eacra- 
mentum suuin quod dictuB Wttlterua Daneya equm 
predictum arravit per argentum Dei de prefato Au- 
guatino in viLla de Temesford die dominica proxima ante 
attachia mentum factum ; quod quidem attachiameutum 
8uum erat die Martia sequenti, set in decepcione dicti 
Willelmi de Temesford et per coUuaionem, ut idem 
Willelmus elongaretur de catallis aula ; et ponitur in 
respectum judicium donee per mercatores melius dia- 
ouciatur. Et convocatia mercatoribus de diversis 
communitatibua et aliia in plena Curia, conaideratum 
est quod dictus Walterua Daneya, ex quo nunquam 
posuit se in Inquisicione predicta que quidem Inquiaicio 
capta erat adtuDC tanquam ex otHcio senescalii et ex quo 
Idem W. per argeotura dei collatum prefato Augustino 
empcionem equi predieti aecundum legem mercatoriam 
Bufficienter confirraavit, quod idem Walterus veniat cum 
teruia manu sua de bonia hominibua electia et fide dignis 
ad proV>aadum dictum eqnm ease auum, ita quod dictus 
Aaguatiniia tempore attachia in enti in eodem equo artem 
habuit neqae partem. Qui quidem Walterus venit et 
aufficienter fecit legem. Ideo idem W. inde quietus oum 
equo predicto et prefatua Willelmus pro falso clamore in 
misericordia et condonatur. 




Curia, de Mercurii proxima post festum sancti 
Dunatani Nicholaiia Legge queritur de Nicholao de 
Myldeuial quod iaiuate eum imped it quod partem 
habere non potest de quodam bove quern Nicholaus do 
Myldenhal emerat io preeencia sua in ^illa sancti TvoniB 
die lune ultimo pret«rito secundum UBum Mercatorum ad 
dampuum suum duorum solidorum, desicut prooiptus 
erat solvere luedietatem peccunie cuius tota surnma 
contiiiebat viis. vid, 

Et predictua Nicholaus defendit verba Curie et dicit 
quod lex mercatorum bene permittit quod quilibet 
Mercator participet de mercandisa carnificum si partem 
inde in tempore vendicionia calumpniaverit, set qucxl 
ipse Nicholaus Legge nonfuit preaena tempore empcionia 
uec partem calumpuiavit promptus eat facere quod Curia 
considerat. Et Nicholaus Legge dicit quod prefatus 
Kicholaua de Mildenale ad legem venire noa debet eo 
quod incopatus fuit quod debuit ei negasse habere 
partem bovis predict], quod quidem verbum non defen- 
debat. Quare Idem N, Legge petit judicium de ipso 
eicut de indefenao. Unde consideratum eat quod dictua 
N. Legge recuperet versus ipsum is, pro darapnia suia. 
Et Idem N. de Mildenale in misericordia lis., jdegius 
Johannes de Thoref . 



APPENDIX III. 

WiJlelnma de Puppeworth queritur de Johanne de 
Kent quod idem Johannes iniuste ei detinet viginti trea 
solidoa et quatuor denai'ios de uno equo vendito eidem 
Johanoi pro xliiiti. iv d. et pro uno quadrante ei 
tradito ad argentum dei die Mercurii proximo preterito 
in Curia WiUelmi Manger apud sanctum Ivooem ; quoa 
quidem denarioa idem Johannes debuit Bolviase incoa- 
tinenti eidem : de quibus non solvit nisi tautum icxiiia. 
ivd. et totuui residuum soil. xsk. retinuit et adbuc 
detinet ad dainpnum ipaiua WUlelmi diraidium Maree et 

Et predictus Johannes presena defendit verba que 
fueiiint defendenda et dicit expresse He in nichillo ei 
teneri et quod ita ait promptus est ad veriScaudum per 
Legem suam si Curia consideraverit. 

Et predictus Willelmus dicit quod ad legem venire 
non dei>et racione quod incopavit ipaum Johannem fuisae 
ae^aitum de i quadranti eidem tmdito nomine argenti 
Dei quod quidem argentum Dei idem Johannes non 
defendit et inauper petit iudicium et consideracionem 
tnercatorum si predictus Johannes per legem suam 
adnichilare possit accionem et demandam ipsius WiUelmi 
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necve. Et ponitur judicium in respectum propter 
tenuitatem curie usque diem Mercurii. Ad quern diem 
consideratum fuit per Mercatores quod, ex quo contractus 
factus inter dictum W. querentem et prefatum J. 
defendentem affirmatus fuit per quadrantem datum 
predicto Willelmo in argentum Dei, quod quidem 
argentum Dei dictus J. non defendebat, remaneret 
tanquam indefensus. Et dictus W. reciperet etc. et 
Johannes in misericordia ii 8. Solvit, et taxata sunt 
dampna &d lis. 



APPENDIX IV. 



Vitalia de Grafham conquerens optulit . 
Eobertum de Grafham attornatum suuni versus Hugonem 
Pope super iniuata detentione. Et testatur quod dictus 
Hugo districtus fuit per unuui equm, qui eat in Curia 
Abbatis, die lune proxinia post featum aancti Dunstaoi 
ultimo. Et Huper hoc venit quidam Alanus de Berk- 
haraated die martis proxima sequenti et allegavit in 
plena Curia dictum equm esae suum et quod ipae ilium 
equm emerat ad opus suum proprium de quodam Thoma 
de Hammeaden, et quod ita sit voluntate sua spontarea 
posuit Be in Inquisicione et para adversa aimOiter. Et 
inquisicio scilicet Ricardus Scot Radulphus Scot Adam 
faber Absalom Sterne Johannes de Waltham Walterus 
...veniunt et dicuntper sacramentum quod dictus Alanua 
iniuste calumpniat equm predictum tanquam suum neg 
habet partem in eodeni quia Idem Alanus ad opus 
predicti Hugouis eundem equm emit tanquam valettua 
et abrokator eiuadem Hugonia et quod idem Hugo 
mandavit ei... London quod solueret nomine eiuadem 
Hugonis viginti aolidos pro eodem equo ; quos quidem 
denarioa idem Alanua mutuo recepit predicto die lune 
de Radulpho de Honcton de sancto Ivone ; et hoc ex 
recognicione dicti Radulphi. Quare conaideratnni eat 
quod predictus equs teneatur et capiatur plus donee 
dictus Hugo jizstificaverit Be ad respondendum predicto 
Vitali vel suo attornato et apreciatus eat equs per 
Willelmum de Hocton Nicbolaum Legge Thomam de. . .et 
Jobannem Pake Juratos ad ii Marcaa. Et datus dies 
predicto atomato usque in crastinum apoatolorum 
FbUippi et Jacob! in proximia Kundinia futuris. 




Alicia uxor Nicholai le Tanwr queritur de MatilSl 
Ffraunceys; plegii de proaequendo Nicholaus Tannator 
et Mauritius Sutor ; plegii defendentea vir eius et Hugo 
Bacun. Et partes optulerunt se et Alicia dieit se nolle 
prosequi versus prefatam Matildam super tres busselos 
brasii inventos in manibus predicte Matilde pro quibus 
ipsa od querelam dict« Alicie fuit attacbiata. Ideo ipsa 
Alicia et plegii sui scilicet Nicholaus le Tanur et 
Mauritius Sutor pro non sectu sua adiudicata est ad 
Carcerem et de Carcere fecit finem per xiid. 

Et super hoc sencBcalluH ex officio suo tanqnam pro 
secta domini Regis petiit a dicta Matilda Ffraunceys io 
cuius seysina dictum brasium fuit inventum qualitei' se 
defendei-e voluerit quod brasium predictum furtive non 
fuerat perquisitutn. Que dicit quod de bono et malo 
ponit se in Deo et in vicinis juratia; qui veniunt et 
dicunt per sacramentum suum quod quidam extraneua 
de quo ipsa Matilda non habuit noticiam dictum brasium 
portavit ad domuai ipsius Matilde ; super quod brasium 
ipsa Matilda ad instantiani dicti extranei tradidit ei ex 
njutuo VI II denarioB nee babuit ipsum extraneum 
BUSpectum de aliquo latrocinio. Et ideo consideratum 
est quod dicta Matilda eat inde quieta unacum brasio 
suo predicto. 
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